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Continuing Monthly Supplement for Illness and Absenteeism

This supplement is a companion to the ///ness and Absenteeism looseleaf manual.
Using the Supplement

The Supplement contains a unique, searchable index.that is based on the principles
and concepts found in the Supplement rather than on a simple indexing of key
words used. That has the distinct advantage of better directing the reader to the relevant
concept that is being considered.

The most efficient way to use the index is to review it in its entirety before
undertaking an indepth consideration of a particular topic. Note down the relevant
page references and then go directly to those pages. Pages that are clearly relevant can be
printed off.

This Supplement is completely searchable. However, the success of a search is
dependent on the exact search term that is used. Consequently, a simple search generally
will not return results that are as specific as would be found by referencing the page
numbers set forth in the index.

This supplement is generally updated monthly to include newly added cases. Using the
index from an earlier version of the supplement will not contain the new index page
references that arise by reason of the addition of the new material.

The supplement includes those cases that were digested following the printing of the 864
page Illness and Absenteeism manual. Proper consideration of a topic requires that the
reader also review the relevant material that is found in that manual. That can be
accomplished by using the manual’s detailed Table of Contents along with the Overview
and Summary of Principles that are found at the beginning of each of the 17 chapters.

Subscribers need not manually update their Manual, for this comprehensive
Supplement is always available on-line. All or portions of it can be printed as
necessary.

A Note to Subscribers: This is a password protected site that requires your subscriber
password to access the supplement. From time to time, the site will be made available to
non-subscribers for demonstration purposes.

A Note to Non-Subscribers: Purchase of the 864 page Manual entitles the new
subscriber to access the updated monthly supplement for the first year following
purchase. Thereafter, access is available to the ever-updated supplement and index for a
modest annual fee. Information regarding purchase of the 864 page manual, with one year
of access to the supplement and index, can be found at lllnessAndAbsenteeism.com.
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Abandonment or loss of position. See also Deemed termination clauses
constructive dismissal
where a non-unionized employee was constructively dismissed, 596
where the discontinuance of an employee’s accommodation was found to constitute a constructive
dismissal, 591
deemed quit, 102, 155, 181, 594, 739, 755, 814
a deemed quit followed by an express termination constituted a breach of the employer's substantive
obligations, 595
an employer cannot rely on a deemed quit provision where the provision has an adverse impact on a
disabled employee, 739
where an employee failed to provide medical evidence to justify her absence, 62, 745, 755, 774, 814,
839
where an employee's long term benefits ceased, 804
where an employer failed to properly exercise its discretion to bring the employment to an end, 606,
755
deemed termination, 143, 758, 759, See also Deemed termination
deemed termination provisions are generally considered to be an inappropriate method for resolving
an employee's capacity to work at her regular job, particularly where the employer had full
knowledge of the reasons for the employee's absence, 746, 749
where clause provides for loss of seniority as opposed to a loss of employment, 746
where employee refused to pursue either modified duties or a claim for lost wages, 745
where the employee failed to respond to requests to contact the employer, 751
where the employer insisted that the employee sign a document setting forth future conditions before
she was permitted to return to work, 506
doctrine of frustration
the doctrine of frustration is inapplicable in a unionized context, 823
doctrine of frustration in a non-unionized context
a decision to terminate for frustration may be premature where the evidence does not establish that
the employee's condition was permanent, 367
doctrine may apply where there was no reasonable prospect that the employee would return to her
employment in any capacity within a reasonably forseeable time frame, 825
resignation of employment, 383, 591
enforceability of resignation, 325, 417, 650, 652, 653, 654
retirement, 469
termination, where employee was found to have been placed on an unpaid administrative leave
rather than having been terminated, 484
where an employer failed to properly exercise its discretion to bring the employment to an end,
761
where employer failed to investigate rumours that the employee was incarcerated, 805
Absenteeism
attendance management programs, 876
a program does not circumvent an arbitrator's role to determine the validity of a termination for
innocent absenteeism, 830
a program may need to accommodate employees with chronic disabilities, 435, 443
a program must meet the KVP requirements for unilaterally imposed rules, 77, 875
attendance level, imposition of a discrete requirement (as for eg., departmental averages), 489, 499,
500, 873
employer may adopt some flexibility in administering the terms of the program, 855, 874
imposition of an obligation to report an absence to a third party telephone line did not constitute a
change to the terms and conditions of employee benefit entitlements., 857
non-punitive aspect of such programs, 876
placement in an attendance management program is insufficient to establish a claim of discrimination,
446
program cannot deprive an employee of the right to manage her health, 855
review of provisions generally included in such programs, 852
selection of thresholds for entry and exit, 856, 857
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where employee's placement on program immediately following return from a lengthy illness
constituted an adverse impact, 433
where statutory family leave entitlements are used to trigger an employee's inclusion in the program,
876
blameworthy or culpable absenteeism
an employer cannot refuse to consider or reject as unsatisfactory an explanation that is objectively
reasonable, 745
culminating offence, where latest incident constituted a culminating offence, 678, 771, 815
employee’s attendance record, assessment of, time for assessment, 124
failure of the employee to comply with reporting requirements, 758, 813, 839, 844, 849
adoption of a test of substantial compliance, 849, 859
failure of the employee to establish that her absence from work was attributable to a medical condition
that prevented her from working, 62, 429, 742, 839
failure of the employee to respond to employer inquiries, 785
failure to report a pending absence from work, 462, 765, 773
where the employee suffered from a disability, 771
federal civil service, termination for administrative reasons, 814
lateness, 129, 771
where discipline for lateness and extended lunch breaks was overturned because of the employer's
failure to establish clear expectations and a meaningful opportunity to challenge its allegations,
717
where discipline upheld because of employee's failure to provide timely notice, 717
where employee over slept, 772
where employee suffered from depression, 382
where lateness constitutes a disciplinable offence, 732
where termination for lateness upheld pursuant to the provisions of a last chance agreement, 722
where the employee's excuse was family related, 772
leaving work without permission, 773, 775, 858
reinstatement where absence attributable to family issues, 772, 773
reinstatement where the employer breached the employee's right to union representation, 775
requirement for employer to consider personal emergency leave provisions of the Employment
Standards Act (Ontario), 850, 869
sleeping on the job, 768, 769, 770, 771
where termination upheld pursuant to the provisions of a last chance agreement, 732
where the employee absented herself after being denied a leave, 780
where the employee demonstrated an imperviousness to discipline, 815
where the employee failed to return to work after a vacation or leave of absence, 815
where the employee lied about her entitlement to bereavement leave, 782
failure of the employee to establish that her absence from work was attributable to a medical
condition that prevented her from working
where the employee believed that she was legitimately ill as per her physician's reports, 64, 71
innocent absenteeism, consequences of (other than termination)
impact on promotions and entitlement to increased hours of work, 796, 797, 798, 799, 800
Innocent absenteeism, consequences of (other than termination). See also
Absenteeism:innocent absenteeism, consequences of
innocent absenteeism, termination for, arbitral approach, overview of, 443, 816, 846, 860
innocent absenteeism, termination for, factors considered
(a) was the absenteeism excessive?, 808
timing of assessment and other factors to be considered, 817, 820
role of physician in defining acceptable attendance, 804
types of absences that have been considered, 816
use of average absenteeism rates, 802
where the arbitrator eliminated from consideration absences attributable to a disability and those
not attributable to unpredictable, sporadic illnesses, 830
(b) was the employee warned that she was at risk of being terminated?, 402, 443, 808, 820, 825
considerations in formulating the warning, 846, 851
(c) is there a positive prognosis for future attendance?, 803, 808, 817, 821, 831
(d) did the employer consider the possibility of accommodation? If so, did the employer conduct an
up-to-date functional analysis prior to terminating the employee?, 808, 815, 819, 836, 837
benefit entitlements, do existing benefit entitlements impact the employer's ability to terminate for
innocent absenteeism?, 811, 834, 858, 859, 860, 863, 865
procedural considerations
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clause providing for union representation, 872
statutory considerations that may impact on the employer's ability to terminate for innocent
absenteeism
Canada Labour Code, s.239, 113, 594, 867
Employment Standards Act (Ontario) (personal emergency leave), 869
was the employee subject to disparate treatment?, 816
where the employer terminated several employees in the absence of a triggering event, 833
lateness. See also Discretion
Accommodation
accommodation agreement
considerations for incorporation into the accommodation of an unstable or violent employee, 83
impact of provisions regarding changing circumstances, 423, 503, 505
right of employer to implement, 74
termination of accommodation agreement, 333, 334
accommodation obligations may differ depending on whether the accommodation is temporary or
permanent, 507
employer obligated to maintain accommodation for so long as the circumstances remain unchanged
and the accommodation remains reasonable, 507
accommodation cannot be predicated on increasing the burden for fellow employees, 810
accommodation does not entitle an employee to determine the form of accommodation, 33,
566
accommodation does not generally extend to independent contractors, 351
accommodation does not require an employer to "carve out" other duties to create a full time
position, 510
accommodation does not require an employer to assign another employee to work alongside a
disabled employee, 555
accommodation does not require an employer to create a position, 511, 533
accommodation does not require an employer to displace another employee from her position,
557,
accommodation does not require an employer to keep open a position for an employee who has
been off work for a lengthy time and is unlikely to return in the reasonably forseeable future,
506
accommodation does not require that the employer pay the cost of rehabilitative treatment, 661
accommodation guidelines should not be seen as fettering an employer's obligation to conduct
an individualized assessment, 150
accommodation in a complex industrial operation, 512
accommodation in an evolving workplace, impact on the employer’s ability to accommodate,
449
accommodation is an ongoing obligation, 501, 508, 536, 571
accommodation is generally not required for non-code related work condition preferences, 566
accommodation is not a free standing obligation, 383
accommodation may be required where the employee was being held out of work because she
was not vaccinated, 381
accommodation need not be perfect, 138, 490, 491, 492
accommodation obligations may differ depending on whether the accommodation is temporary
or permanent, 491, 494, 508, 509, 539
accommodation requires that the employee be able to perform the essential duties of the
position, 554, 634, 808, 824
accommodation, a Google search did not fulfil the procedural duty to accommodate, 529
accommodation, employer must consider the employee's current medical status, 83, 506, 839
Accommodation, pay and benefits for accommodated employee
placement of employee in a part-time bargaining unit, 507
accommodation, pay and benefits for accommodated employees, 559, 561, 562, 689, 839, 841
creation of a lower paid classification, 563
accommodation, poor work performance in an accommodated position, 823
accommodation, process of accommodation requires efforts of all parties, 490, 512
accommodation, proof of accommodation
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an employer must present evidence through the testimony of a witness who was effectively the
decision maker, 472
order of proceeding once a prima facie case has been established, 424, 472, 539
accommodation, provision of training does not negate the need for accommodation, 518, 571
accommodation, the duty to accommodate cannot be subjugated by an attendance support

program, 445
components of accommodation
procedural duty to accommodate, 150, 262, 396, 502, 519, 521, 522, 523, 524, 526, 528, 530, 533, 535,
536, 585, 634, 638, 820
commentary assessing two competing lines of authority, 518
substantive duty to accommodate, 595
forms of accommodation
accommodation may include not moving precipitously to discipline or terminate where the employee
has been unwilling to reveal or discuss her disability, 547
accommodation may involve permitting a disabled employee to withdraw her resignation, 417
accommodation of work condition preferences, 565, 849
accommodation of work requirements with another employer, 44
accommodation outside of the bargaining unit, 494, 499
an offer to transfer an employee satisfied the duty to accommodate, 462
assigning disabled employee to work above complement (i.e. as a supernumerary), 55, 556, 582
bundling of job duties, 469, 558, 559
placement in a less demanding position when one becomes available, 495, 838
placement on a different shift, 491, 502, 503, 505, 506, 550
preference for posted and non-posted positions involving a promotion, 564, 565
provision of a leave of absence, 40, 495, 567, 731, 838
provision of modified duties, 55, 83, 475, 476, 482, 484, 506, 509, 510, 522, 567, 791
operation of a modified work committee, 657
provision of reduced hours, 491, 507
reinstatement to permit disabled employee to apply for benefits, 517
where employee permitted to work from home, 199, 494
obligations of parties
employee obligations
duty of honesty and fidelity, 477, 481, 836
duty to facilitate an accommodation, 539
failure to assist in facilitating an accommodation may result in a reduction in the recovery of lost
wages, 74, 475
employee not relieved from her obligation to cooperate because of a concern that her condition
might be exacerbated, 475
employee's failure to cooperate may result in her being placed in a no pay status, 742
obligation to advise employer of need for accommodation, 247, 545, 546, 585, 827, 828, 848
obligation to attempt a reasonable offer of accommodation, 475, 476, 480, 481, 484, 490, 550, 742,
839
obligation to follow treatment recommendations, 45, 489, 495
obligation to mitigate damages incurred, 482
obligation to provide employer with reasonably required medical information, 152, 154, 237, 462,
475, 480, 489, 690, 773
obligation to provide union with reasonably required information, 479
obligation to respond to an employer's inquiries, 42, 334, 487, 766, 773, 774
employer obligations
to accommodate to the point of undue hardship, 470, 481, 483, 497
to act in a timely fashion, 83, 109, 150, 581, 629, 633, 634
assessing proportionate responsibility for any delay, 632
factors to be considered in assessing delay, 632, 637
where steps taken to overcome the delay would constitute an undue hardship, 629
to advance a reasonable offer of accommodation, 469
to assess whether employee's conduct or circumstance is disability related, 392, 483, 546, 702, 844
to consult with employee and union, including obligation to provide employee with information
required to assess accommodation offered, 470, 518, 521, 529, 535, 541
to determine accommodation required, 39, 55, 510, 551, 585
to establish an accommodation policy, 638
to inquire if there is a causal disability, 66, 386
to investigate employee's complaint, 35, 66, 405, 407, 526, 532
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to involve the union in the accommodation process, 532, 534
situations where union involvment not required, 535
to make a final accommodation assessment prior to terminating the employee, 501, 849
employer not required to accept excessive absenteeism as part of the duty to accommodate, 808
to undertake a thorough and adequate process of inquiry and deliberations on the request for
accommodation, 530
union obligations
cases where union required to contribute to damages awarded to employee, 499, 501
provision of seniority credit, 497
scope of union's obligations, 461, 499, 541, 639
other considerations
both the employer and the union should be involved in establishing a joint consultation committee and
the parameters of testing, 639
employee may be held accountable for delays associated with her physician's conduct, 630
employer may be at risk by relying solely on medical advice provided by the employee, 521
impact of WCB medical assessment, 550, 551
opinion of employee's physician is not necessarily determinative, 549
the duty to accommodate is not limited by geography, 656
viability of extending a trial period where uncertainty exists
employee required to have a basic level of fitness, 810
where employee not seeking accommodation, 101, 103, 487
where employee previously misrepresented her qualifications, 38, 545
where employee's depression was unknown, arbitrator ordered the employer to conduct a review to
determine if the employee could be accommodated short of undue hardship, 827
where employee's refusal to cooperate was adjudicated as insubordinate conduct, 742
where employee's status was that of a probationary employee, 133
where employer's policy contains improper restrictions, 551
pregnancy related. See Evidence: circumstantial evidence, pregnancy related discrimination
principles of accommodation, 657
procedural duty to accommodate. See Accommodation:components of accommodation
proof of accommodation
where accommodation is delayed, the employer is obligated to explain why it took so long to consider
the employee's accommodation and why it kept up a barrage of requests for more medical notes,
83, 472
recovery of damages for failure to accommodate. See section 14:700 of Supplement and
Remedies for Breach of Employer’s Obligations,
Accommodation and the concept of undue hardship. See undue hardship
Addictions and mental illness
alcohol, indices of impairment, 763
alcoholism does not necessarily relieve an employee of responsibility for misconduct, 698, 702,
707
alcoholism, nature of, 692
arbitral approach to addictions and mental illness
culpable conduct (the just cause approach), 682
hybrid approach (a combined disciplinary and therapeutic response), 379, 661, 685, 696, 704, 707,
708, 710, 844
non-culpable conduct (the human rights context), 696, 705
competing treatment considerations
abstinence is the fundamental premise on which all treatment programs are based (the zero tolerance
approach), 665, 693
relapses are unavoidable and further accommodation may be required, 663, 705
criminal conduct arguably attributable to an addiction
where approaches differ by province, 707
decisions involving illicit drug use while at work, 411, 664, 670, 671, 673
decisions involving theft of medications, 697, 705, 707
other considerations
common features in addiction related cases where reinstatement denied, 692
common features in addiction related cases where reinstatement ordered, 693
medical marijuana, use of, 411, 660, 664, 671
employee's failure to disclose such use may provide just cause for termination, 665
substance testing in the context of an accident, 411, 416, See Investigation of employee misconduct
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where employee alleges that stigma was a factor in her conduct, 691, 828
where employee's excessive use of alcohol did not amount to cause for termination, 699
where employee's excessive use of alcohol provided the employer with just cause, 698, 699
where employer imposed a behavioural contract on a student who suffered from several complex
mental illnesses, 370
where the employee arguably lacked the mental capacity to resign his employment, 654
random drug and alcohol testing, 414
where employee has a propensity for violence, 81, 82, 710
where employee reinstated
conditions imposed, 663, 705
where evidence mitigates rather than absolves employee of responsibility, 691, 695, 696
where termination upheld for breach of conditions, 730
Addictions and mental illness, medical evidence. See also Evidence: causation, evidence of
the requirement for medical evidence to establish a disability (including consideration of the
DSM criteria), 320, 678, 679
the requirement for medical evidence to establish that the employee had now achieved long
term abstinence, 662, 692, 697, 698
the requirement for medical evidence to establish that the employee’s return does not impose
an unacceptable safety risk, 700
Addictions and mental illness, medical issues. See also Disability, medical conditions, medical
disclosure, medical evidence and medical reports
Alcohol, indices of impairment
distinction between impairment and under the influence, 702
Benefit plans. See also Evidence, admissibility of
where discrimination arises within the context of a benefit plan, 539, 677
Benefits
COVID-19
Distinguishing between full-time and part-time employees, 280
Benefits and seniority. See Absenteeism:innocent absenteeism, termination for, factors
considered:benefit entitlements
Benefits, statutory benefits
emergency leave entitlement, 94, 752, 870, 876
emergency leave entitlements, 870
Bereavement leave. See Discretion, requirement for employer to exercise
Consent to release medical information
a consent incorporated in an attendance management program may be interpreted in a very
narrow manner, 855
a consent must be specific, 49, 50, 122
a prospective consent will be invalid, 49, 50, 122
the issue of ongoing or separate consents, 115
validity of direct inquiry to physician without provision of consent, 53, 790
where failure to execute consent stymied the accommodation process, 53, 110
where the delay in achieving accommodation was not attributable to the employee's delay in
signing the consent, 630
Damages. See Remedies for breach of employer's obligations
Deemed termination
where collective agreement provided that any discipline meted out in violation of a union
representation clause would be void, 759
Deemed termination clauses. See also Abandonment or loss of position
an arbitrator is without jurisdiction to substitute a different outcome, 741, 743, 744, 765
clauses that provide for termination after a short absence, 157, 738, 754, 764
clauses that provide for termination where the employee was unjustifiably absent, 739, 744,

distinguishing between a deemed termination and a termination for cause, 740, 741, 744, 754
where an employee was suffering from a disability that caused her absence, 745

where employer sought to change grounds to adduce evidence of just cause, 757

where statutory leave provisions will prevail, 752, 870
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Disability
culpable behaviour attributable to a diability, 379

definition of, 355, 365, 379, 390, 392, 394, 437, 439, 581, 687
an employee can be medically cleared to work and still have a disability for the purposes of the Code,
465
contrasted with normal ailments, 822
distinguishing between total disability and permanent disability, 428, 867
extends to a perceived disability, 365, 426, 459
receipt of workers' compensation benefits may qualify an injury as a disability, 134, 479
see Illness and Absenteeism newsletter article published in April, 2017, 357
distinguishing between total disability and permanent disability, 429
employer's acceptance that condition constitutes a disability is not necessarily determinative,
428, 660
employer's awareness of disability, 66, 380, 392, 439, 441, 465, 702, 827, 828
establishing a disability in the absence of medical evidence, 383, 439, 703
nexus between disability and behaviour worthy of discipline. See also Evidence:causation,
evidence of, See also Evidence:causation, evidence of
nexus between disability and behaviour worthy of discipline (causation), 248, 377, 379, 382,
383, 386, 689
proof of, employee bears initial onus of proof, 396, 429, 465
several periods of illness, disability arising from, 355
the presence of a disability does not necessarily relieve an employee of responsibility for
misconduct, 422, 702
transitory illness, distinguished from a disability, 355, 356, 456
Disability. See also Medical evidence:failure to call medical evidence in support of employee's claim
of disability
Disability, proof of
proof of total disability. See also Benefit plans:proof of total disability
Discretion
impact of personal emergency leave provisions under the Employment Standards Act of
Ontario, 752
employees who seek to utilize personal emergency leave are required to advise their employer of the
nature of the request and provide reasonable evidence, 752
Discretion, requirement for an employer to exercise
an employer cannot deny an employee's request for personal leave unless there are operational
requirements justifying such refusal, 140
Discretion, requirement for employer to exercise, 125
approach to be taken and factors to be considered, 123, 128
an employer must act reasonably and consider all relevant factors and circumstances, 805
employee bears onus of providing supporting reasons for her request, 124, 125
employer retains right to reasonably evaluate the merits of the request, 126
cases involving a medical emergency, 128
cases involving bereavement leave, 144
definition of spouse, 145
cases involving child care/family leave issues, 130, 131, 132, 134, 135, 136, 138, 141, 142, 143,
359, 492
cases involving incarceration of employee, 805
cases involving special and compassionate grounds, 135
cases involving weather related events, 127, 128, 129, 135, 779
cases where leave is sought to accept temporary employment with another employer, 125
cases where the employee overstays a leave of absence, 779
cases where the employer has latitude to determine whether it will invoke the clause, 756
impact of personal emergency leave provisions under the Employment Standards Act of
Ontario, 869
Discrimination
a failure to include a particular form of treatment under a benefit plan may constitute
discrimination, 674
a failure to include a particular form of treatment under a benefit plan may not be arbitral, 677
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a practice that treats employees on modified duties less favorably than others will likely be
prima facie discriminatory, 675
affidavit evidence is not always required, 393
complaint of discrimination must contain particulars in support, 398
conduct establishing that an individual has been treated badly, such that they experience or
develop stress, anxiety or a mental disability does not mean that the conduct constituted
discrimination on the basis of mental disability, 359
discrimination on the basis of family status, 133, 140, 141
the law in British Columbia may be somewhat unsettled, 140
discrimination, conduct that is abusive or harassing must reveal a link to the employee's
disability, 677
discrimination, definition or meaning of, 354, 394, 687
elements required to establish a prima facie case, 237, 331, 360, 367, 417, 419, 421, 432, 437,
454, 456, 462, 465, 543, 664, 668, 683, 697
adverse impact defined, 402, 433, 435
adverse impact may need to be reassessed where there is a change in the organization of work, 688
concerns raised regarding an employee's absenteeism do not establish that absenteeism played a role
in an employer's decision to terminate, 401
failure to establish a prima facie case against the union, 458
placement on disability benefits does not constitute an adverse impact, 435
requirement for objective evidence of adverse treatment, 458
the Meiorin test for determining bona fides, 361, 364, 366, 461, 471, 525, 530, 543, 664, 666, 668, 671
the Meiorin test restated where the discrimination does not relate to the application of a standard,
369
where the employer failed to respond to the employee's complaint, 699
elements required to establish a prima facie case of reprisal, 408, 829
employer application to dismiss. See also Evidence:no evidence motion
employer application to dismiss complaint where no reasonable prospect of success, 336, 386,
390, 465, 468, 548
employer/union defences that were bona fide
employee unable to fulfill essential duties of her position, 39, 697
employer’s actions were based on a bona fide occupational requirement, 456, 460, 665
employer’s actions were taken for a non-discriminatory reason, 387
employer's actions were based on a statutory exemption or defence, 371
employer's financial difficulties necessitated action taken, 365, 582
where a university imposed a behavioural contract on a student who suffered from several complex
mental illnesses, 370
where employee failed to disclose an existing addiction pursuant to the provisions of the employer's
policy, 585
employer/union defences that were not bona fide, 456
an employment contract that has a discriminatory effect will not justify an employer's discriminatory
conduct, 367, 439
consideration of extraneous factors, 447
the requirement that the employee provide substantive medical information using a disability plan
form did not satisfy the Meiorin analysis, 543
where employee had overstated her qualifications, 39
where employer failed to adduce sufficient evidence to establish that its policy was bona fide, 333
where employer lacked credibility, 451
where employer relied on a shortage of work in circumstances where a replacement worker had been
retained, 668
where employer's rationale not substantiated, 451
where standardized hearing criteria were adopted for new hires, 366
poisoned work environment, existence of, 591, 593, 776
time for determination of discrimination
the existence of discrimination is to be determined based on what the parties knew or perceived at the
relevant time, 432
Documents. See Production of documents
Drug and alcohol testing
reasonable cause, 415
Employee benefit plan, fraud committed upon, 171, 782, 783
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Employee misconduct. See Investigation of employee's complaints
Employment relationship, existence of, 351
Evidence
adoption of precautionary principle, 278
adverse inference resulting from failure to call physician, 67, 365
adverse inference resulting from failure to call witness, 305, 320
after acquired or post termination, 39, 96, 248, 249, 250, 251, 252, 377, 378, 546, 719, 731, 733,
737, 823, 837
arbitrator's discretion to admit, 165
causation, evidence of, 379, 383, 422, 682, 683, 684, 685, 686, 687, 690, 691, 694, 696, 771
causation, where arbitrator inferred causation where no medical evidence of causation, 686
circumstantial evidence, financial difficulties of employer, 329
circumstantial evidence, generally, 322, 325, 327, 330, 437, 447, 465
circumstantial evidence, pregnancy related discrimination, 323, 327, 328, 334, 335, 336, 449,
450, 451, 452, 453, 455, 457, 458, 780, See also pregnancy related discrimination
a workplace is not frozen while an employee is away on maternity leave, 453
claim for lost maternity leave benefits, 455
reinstatement upon expiration of maternity leave, 337
collateral fact rule. See Production of documents
content of witness statements mandated under Ontario human rights legislation, 187
credibility and reliability of evidence
distinction between intention to mislead and discordant workings of an emotionally troubled mind, 64
impact of Facebook postings, 324
subjective belief of witness to be considered, 68
credibility and reliability of evidence, assessment of
generally accepted authorities
Faryna v. Chorney, 316, 319
R. v. Morrissey, 319
R. v. Taylor, 318
impact of employee's underlying medical condition on employee's untruthfulness, 321
credibility and reliability of evidence, assessment of, generally, 67, 315, 316, 317, 318,
324, 325, 451, 611, 673, 744, 765, 766, 779, 780
role of documentary evidence, 323, 451
testimony by teleconference during the COVID-19 pandemic, 348
employee bears onus of proof, 43
evidence must go beyond bald assertions, 397, 677
evidence of past conduct and similar fact evidence, 199, 339
examining the expert witness, 309, 312, 315
exclusion of instructing witness during portions of the other party's testimony, 314
failure to call medical evidence in support of employee's claim of disability, 426, 427, 459, 460,
684
no evidence motion (no reasonable prospect of success) pursuant to s. 27 of the B.C. Human
Rights Code, 385, 387, 388, 390, 392, 393, 394
no evidence motion before the Ontario Grievance Settlement Board, 386
no evidence motion in an arbitral context, 387
past conduct and similar fact evidence, 338
preliminary applications
relative weight to be given to sworn versus unsworn evidence on preliminary applications, 389
Quebec Cartier, the decision in. See Evidence, after acquired or post termination
right to a fair hearing, 222, 248, 313
Rule in Browne v. Dunn, 248, 306, 307, 308
temporal relationship between the decision taken and the impact of that decision, 34, 327, 329,
332, 336, 401, 427, 448, 449, 450, 454, 458, 465, 590
testimony by teleconference, generally, 340, 341, 342, 343, 347, 348
testimony by teleconference, in the case of medical personnel, 344, 345, 346
weight to be given to assertions not subject to employee's testimony, 41
where corroborative evidence may be required, 72, 134, 859
where employee permitted to testify from an adjoining room, 348
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Evidence, admissibility of. See also Medical evidence
admissible where documentation was relied on by author of reports, 104, 192
admissible where hospital business records, 256, 387
electronic documents, 256
expert opinion evidence, 310, 312, 313
hearsay evidence, 312
hearsay evidence (medical findings from a WCB Tribunal) was accepted as a matter of necessity, 440
hearsay evidence generally not admissible where the relying party could have called evidence from a
witness who had been present, 472
hearsay evidence of customer complaints, generally not admissible, 66, 69
hearsay evidence should not be the sole basis for making central or critical findings of fact, 472
hearsay evidence to be distinguished from secondary evidence, 297
hearsay evidence where witnesses are frail or unavailable, 244
investigator's report constitutes hearsay evidence and cannot be used to establish the truth of its
contents, 217
where an employer has the burden of proof and substantially all of its evidence to support its position
is hearsay, the important value of preserving procedural fairness overrides the discretionary
authority of an arbitrator to accept such evidence, 472
inadmissible where evidence is hearsay evidence from a previous hearing, 312
Evidence, admissibility of evidence
evidence of past practice intended to establish an estoppel, 108, 423, 797, 860
Evidence, employer misconduct, breach of union representation clause, 775, 776
Evidence, employer misconduct, evidence of, 384
Evidence, reply evidence
the right to call reply evidence is rooted in the notion of ensuring a fair hearing, 248
Evidence, sunset clause, impact of, 410, 702
Fraudulent claim filed under an employee's benefit plan, 46, 782, 783
Fraudulent claim of leave. See also Medical leave, abuse of
bereavement leave dishonestly claimed, 782
holidaying while on sick leave, 789
presentation of forged doctor's note, 422, 790
Handicap. See disability
Harassment on prohibited grounds, 34, 35, 352, 353
a single "one off" remark does not rise to the level of harassment, 36
an employer, as a general proposition, is not answerable under a collective agreement for
personal harassment, 36
the harassment process should not be used to deal with personality conflicts, personal
animosity or dissatisfaction with an individual's management style, 36
where employee alleged that fellow employees were harassing her because of her complaint to
management, 742
Hearsay evidence. See also Medical evidence, See also Evidence, admissibility of hearsay evidence
Hospitals of Ontario Disability Plan, 40
Attending Physician's Statement, 116
meaning of "illness", 107
meaning of "total disability", 675
Human Rights Commissions
a Tribunal does not have jurisdiction to determine whether decisions made under a benefit
plan are correct, 676, 677
federal versus provincial jurisdiction, 372, 373, 374, 375, 376
policies entitled to deference, 394
Illness. See also Proof of Illness
defined, See also Medical conditions, 107
statutory holiday pay, impact of illness on, 360
Illness, proof of, in matters of
accommodation, 33
fitness to return to work, 109
Immunization. See Medical conditions:immunization, lack of
Inluenza, vaccinate or mask policy. See Medical conditions:immunization, lack of
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Investigation of employee complaints. See also Accommodation: obligations of parties:employer
obligations:to investigate employee's complaint
elements of a proper investigation, 407, 784
where temporary transfer of complainant may be appropriate, 408
Investigation of employee misconduct
employee obligated to be responsive to employer's request for information, 784
employee obligated to provide a complete explanation, 784
where employee may have been under the influence of drugs or alcohol, 409, 414
where employer failed to conduct a proper investigation, 408, 611
where employer failed to provide the employee with an opportunity to review documents to
refresh her memory, 301
where employer's investigative questions were designed to elicit an incriminating response, 69
Jurisdiction, federal versus provincial. See Human Rights Commissions:federal versus provincial
jurisdiction
Last chance agreement
alcohol or addiction related issues, 699, 719, 722, 727, 730
attendance related issues, 716, 737, 776
imposed as a condition of reinstatement, 378, 380, 732
where agreement upheld, 382, 662, 715, 716, 720, 722, 723, 725, 726, 727, 729, 731, 732, 734
where agreement was varied or disregarded, 156, 546, 715, 716, 719, 722, 725
where employee refused to sign agreement, 730
where employer had not consistently relied on the terms of the agreement, 713, 715, 716, 728
where human rights considerations are a factor in addressing the rights of the parties
could the terms of the last chance agreement be considered to amount to a specific penalty that
deprived the arbitrator of the statutory right to substitute a different penalty?, 729
did the disability cause or contribute to the employee's breach of the agreement?, 546, 712, 737
did the employer accommodate the employee to the point of undue hardship?, 719, 730
did the last chance agreement comply with the three part Meiorin test?, 723, 724
did the last chance agreement purport to negate the statutory test of just cause?, 715, 724
did the parties conduct an individualized assessment of the employee's needs prior to drafting the
agreement?, 725, 738
did the terms of the agreement impose consequences for a breach that were more stringent than those
imposed on other employees?, 720, 722, 724
where human rights considerations were not engaged by a breach of the agreement
where the employee’s misconduct may be considered in the context of a culminating incident, 726
where the misconduct does not fall squarely within the confines of the agreement, 716, 725
where the term of the agreement had expired, 777
where the union was not a party to the agreement, 712
Last chance agreement, characteristics of, 713, 720
arbitral deference accorded to last chance agreements, 663, 713, 714, 722, 723
distinguished from a post treatment agreement and a letter of expectation, 662, 663, 712
the misconduct may be considered as a disciplinary event in the context of a culminating
incident, 727
Last chance agreement, drafting a last chance agreement, considerations in
decision setting forth terms of last chance agreement imposed by arbitrator, 732
delay arising where parties unable to agree on outstanding terms to be incorporated into the
agreement, 710, 723, 725
distinguishing between fundamental and ancillary terms in a last chance agreement, 731
effect to be given to recitations, as for eg. that the employee had been accommodated to the
point of undue hardship, 724, 734, 738
enforceability of a term providing for random testing, 664, 710, 731
establishing the term of the last chance agreement, 720
requirement to make a proper individualized assessment of the employee and her
circumstances, 711
Leave of absence. See Discretion
Medical conditions
acute situational anxiety, 44
addictions, cocaine, 682
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addictions, multiple, 661

adjustment disorder, 353, 471, 690, 747
amyotrophic lateral sclerosis (ALS), 158

anger management issues, 31, 81, 82, 425, 694
ankylosing spondylitis (autoimmune disease), 488
anxiety related disorders, 31, 32, 252, 320, 390, 471, 591, 654, 827, 828
arthritis, 488

asthma and allergies, 742

attention deficit hyperactivity disorder, 37, 40, 546, 604, 701
back pain, 482

bipolar disorder, 483, 501

borderline personality disorder, 377

broken ankle, hand or arm, 37, 364

chronic degenerative back, 808

chronic regional pain syndrome (CRPS), 367
circadian sleep rhythm disorder, 461

cognitive limitations, impact of, 378, 379, 380, 683
colonoscopy, 40

colour vision defect, 479

COVID-19, 278

Crohn's disease, 547

degenerative disc disease, 156

dependent personality disorder, 31

depression, 37, 252, 320, 390, 471, 510, 685, 771, 828
developmental difficulties, 587

diabetes, 30

diagnosis of exclusion, 97

dishonesty, 320

dissociative disorder, 31

dysfunctional responses, 31, 425

dyslexia, 392

elective surgery, 40

endometriosis, 810

epilepsy, 494, 646

episodic nature of condition, 53

flu and strep throat, 353

fractured tailbone, 358, 380

headaches (chronic or migraine), 364, 852

heart related, atrial fiibrillation, 757

hypertension (high blood pressure), 381
hypothyroidism, 501

immunization, lack of, 274, 275, 276, 278, 312, 381
insomnia, 827, 828

insomnia and diarrhea, 41

intermittent explosive disorder, 418

irritable bowel syndrome, 97, 505, 803, 849

job related stress, 33

kidney stones, 53, 356

learning disorder, 392

medical condition, definition of, 40

medical condition, valid medical reason, 41, 839
medical marijuana, use of, 660, 664, 665, 667, 671, 673
miscarriage, 358

multiple sclerosis, 61, 503

obsessive compulsive disorder, 459, 596

pain, continuing or chronic, 31, 427, 428, 432, 433
panic disorder, 252
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Parkinson's disease, 699
personal characteristics, disfunctional in nature, 96
personal characteristics, employee's reluctance to return to former position, 96
post-traumatic stress disorder (PTSD), 31, 237, 252, 471, 661, 679
serious illness, 142
situational stress, 37, 44, 390
sleep apnea, 397
somatoform disorder, 432, 794
somnolescence, 442
surgery, 37, 329, 366
swollen hand, 456
tennis elbow, 45
transitory ailments, 354
trichotillomania, 471
valid medical reason, 40
verified personal illness, 859
Medical disclosure, consequences of employee's refusal to provide, 54, 119, 148, 154, 156, 157, 503,
773
Medical disclosure, right of employer to obtain in the normal course, 157, See also Production of
documents:medical records
assessing reasonableness of inquiry, 75, 76, 81, 82, 94, 109
an employer's entitlement to make further inquiries does not necessarily justify refusing to permit the
employee to return to work while the information is being obtained, 632
consequence of employer's failure to make a timely request, 79
scope of permitted inquiry (factors considered)
collective agreement provisions, impact of, 75
impact of health and safety legislation, 118
length of employee's absence from work, 76, 93, 103, 106, 111, 113, 486
requirement to adopt an incremental approach, 57, 59, 107, 117, 121
where inquiry is initiated using an employer's or insurer's standard form, 57, 112
where issue relates to accommodation, 92, 93, 111
where issue relates to employee's ability to return to work, 76, 80, 81, 108, 109, 343
where issue relates to employee's performance, 80
where several factors are present, 95
scope of permitted inquiry, generally, 23, 114, 115, 117, 118, 120, 155, 852
where initial report was described as useless, 773
Medical evidence. See also Evidence, failure to call medical evidence
failure to call medical evidence in support of employee's claim of disability, 365, 384, 583
introduction in arbitration
application of provisions of Evidence Act, 305
hearsay evidence, 242, 244, 247, 253, 256
summary of hearsay principles, 243
where evidence adduced for a purpose other than establishing its truth, 65
introduction of contemporaneous records does not offend the hearsay rule (Ares v. Venner),
785
medical evidence drawn from the employee's records on file with the employer, 65
Medical evidence, approach of Ontario Human Rights Tribunal
a temporal gap of more than one year may disrupt a series of medical incidents, 424
Medical evidence, assessment of
an employer who is responsible for determining entitlement to benefits under a disability plan
must make its assessment having regard to the trust role that it occupies, 70
objective medical evidence is not always required, 748
Medical examinations
Independent medical examination
an IME is merely one piece of medical evidence, 656
at direction of arbitrator, 151, 158
at direction of employer
consequences of employee's refusal to undergo, 148, 152
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requirement for reasonable grounds, 148, 151, 152, 153
psychiatric examination following angry outburst, 151
requirement to first consider least intrusive means, 149
at direction of human rights adjudicator, 158
Medical leave, abuse of. See also Fraudulent Claims
distinguishing between simple dishonesty and dishonesty designed to perpetrate a fraudulent
claim of illness or injury, 45, 46
elements required to establish an abuse of sick leave, 45, 793
factors softening the gravamen of a finding of dishonesty, 785
fairness requires the employer to confront the employee with its findings, 785
malingering defined, 793
the employee's situation needs to be assessed, not on the basis of assumptions, but as a result
of objective expert testimony, 785
where claim of illness follows denial of vacation leave, 41, 42, 777, 779
where claim of illness follows the employee’s difficulty in finding a caregiver for his children,
779
where employee engaged in a pre-meditated course of fraudulent conduct, 789, 792
where employee overstayed her leave while travelling, 781
where employee prepares a fraudulent medical certificate, 790
where working elsewhere while on sick leave, 42, 43, 44, 741
Medical marijuana. See Medical Conditions and Addictions and Mental Illness:other considerations
Medical marijuana, use of, 674
Medical reports, considerations in evaluating
where cause of employee's chronic symptoms cannot be identified, 433
where conflicting medical evidence exists, the conflict is to be resolved by the arbitrator based
on her own assessment of the medical evidence, 70
where employee appears to be malingering, 793
where employee's condition appeared to be precipitated by an innocuous event, 794
where employer failed to take issue with an unsatisfactory medical report, 67, 99, 433, 506, 758
where employer not qualified to reject aspects of the medical report, 97, 98, 99
where employer relied on material obtained through a Google search, 38
where physician adopted an advocacy role, 47, 61, 96, 429, 630
where physician did not have access to employee's attendance records, 309
where report comments on possible medicalization of a workplace issue, 97, 99
where report failed to explain contradictions in information provided by the employee, 97
where report failed to provide adequate detail, 773
where report fails to consider both physical capabilities and the employee's ability to secure
replacement employment, 656
where report largely predicated on information provided by the employee, 65, 96,
97, 429, 462, 682, 790, 795
where report was authored by a midwife, 108
where the start of the employee’s absence coincided with a confrontation with his supervisor,
97
where workplace conflicts suggest possible medicalization of a workplace issue, 31, 67, 99, 148
such conflicts alone are not sufficient to detract from the probative value of the medical certificate, 70
Medical reports, reimbursement for cost of, 77
Medical reports, weight to be placed on
where doctor not called to testify, 61, 247, 757
where employer did not call any evidence, 757
where parties have agreed to be bound by conclusions drawn by an independent physician, 73,
794
where report stipulated that a form of accommodation was preferable rather than medically
required, 492
where restriction discounted because it was based on the employee's self reporting, 795
Mental illness and addiction. See addiction and mental illness
Modified work. See Accommodation, forms of accommodation
Poisoned work environment. See Discrimination
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Pregnancy. See Evidence: circumstantial evidence, pregnancy related discrimination
Pregnancy related discrimination. See Evidence, temporal relationship, See Evidence, circumstantial,
See Discretion, requirement for employer to exercise
Privacy
admissibility of files on a USB key belonging to an unknown person, 27
biometric scanning attendance system, 273
discipline for breach of employer's privacy and security policy, 776
discipline for violating the confidentiality of patient records, 301, 302
electronic parking records, 290
Freedom of Information and Protection of Privacy Act
jurisdiction to award damages for breach of FIPPA, 265, 289, 292
role of third party plan administrators, 54, 55, 57, 543
turnstile electronic access system, 271
where KVP test employed to determine reasonableness of employer rule. See Privacy, general
principles:See also Surveillance Evidence
Privacy, general principles
balancing employer and employee rights, 273, 283, 285, 294
impact of Canadian Charter of Rights and Freedoms, 302
it is not the role of a human rights tribunal to enforce privacy legislation, 188
material in an employee's occupational health file constituted "personal health information",
293
reasonable expectation of privacy in an employee's health information, 30
reasonable expectation of privacy in employee emails, 25
reasonable expectation of privacy in employer's absence reports, 23
reasonable expectation of privacy in employer's computer, 24, 28, 266
tort of intrusion upon seclusion (Ontario), 264, 294
vicarious liability of the employer for breach of privacy entitlement by another employee, 265
where KVP test employed to determine reasonableness of employer rule, 274, 364
Privacy, statutory provisions
Occupational Health and Safety Act (Ontario), 573
Personal Health Protection Act (Ontario), 54
privacy legislation, Alberta, 289
privacy legislation, British Columbia, 169, 189, 274, 284, 285, 287, 288, 289, 295
privacy legislation, federal, 2773, 283, 304
privacy legislation, Ontario, 27, 290, 293
Privilege. See Production of Documents
Production of documents
arguable relevance as a prerequisite for production, 165, 167, 168, 173, 174, 178, 203
arguable relevance as distinct from admissibility of document, 168, 186
arguable relevance, determination of arguable relevance, 174, 178, 194, 198, 202
collateral fact rule, application of, 175, 176, 196, 309, 464, 676
conditions attached to order of disclosure, 166, 168, 188, 220, 231, 236, 237
consequences of a party's refusal to provide, 159, 240, 241
definition of fishing expedition, 173, 178, 203
digital files, production of, 222
disclosure of contact information of employees who participated in a job competition, 201
documents and information compiled by employer in producing corporate reports, 199
production of employer's audited financial statements, 200
documents destroyed or no longer available, 202, 203
documents from a provincially managed information system, 168
documents in possession of a third party, 173, 179, 201, 203
documents in possession of a vulnerable person's family, 198
financial, banking or income tax records, 187, 289
insurance documents, 187, 193
jurisdiction of an arbitrator to order production under the Industrial Relations Act of New Brunswick,

202
jurisdiction of an arbitrator to order production under the Ontario Labour Relations Act, 201
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Ontario Human Rights Tribunal's Rules of Procedure provide an adjudicator with power to compel
production of oral or affidavit evidence, 183
Ontario Human Rights Tribunal's Rules of Procedure require notice to a third party, 186
procedures required under the Ontario Human Rights Code, 220
procedures/approach in British Columbia, 201
telephone records, 176, 182, 186, 187, 188, 189, 190,
telephone records and comprehensive disclosure of and provision of cell phones for forensic auditing,
189
text messages exchanged between witness and predecessor union, 464
documents intended to establish similar fact evidence, 170
documents related to an employee's assault or harassment of an agency's client, 198
documents related to earnings and mitigation, 170, 181, 184, 185, 191, 192, 194, 238, 255
documents required in a proceeding under the Canadian Human Rights Code, 222
documents subject to privacy legislation, 168, 169, 284, 464
employee's travel files and passport, 181
entitlement does not extend to documents sought outside of the arbitration process, 163
entitlement to entire document, 174, 219
implied undertaking that documents not be used for any purpose other than the litigation, 232,
234
income tax returns, 177, 192, 194
medical files held by employer's occupational health department, 164, 179, 180, 183, 184, 193
medical records, 104, 167, 180, 181, 183, 187, 188, 190, 191, 192, 193, 194, 231, 232, 237, 238,
247, 253, 255, 660, See also Evidence, after acquired or post termination
medical records
medical records of a sensitive nature, process for disclosure, 233
medical records in possession of a third party, 237
policy of the Ontario Human Rights Commission
Policy on Ableism and Discrimination Based on Disability, 399
temporal limitations on production, 238, 255
nexus between documents sought and matters at issue, 167, 182, 192, 194, 197
obligation of party to review all documents and advise, 177
OHIP medical records, 238
overview of tests for disclosure, 165, 170, 172, 173, 177, 186, 192, 197, 200, 238, 255
consideration of "admit now and weigh later" approach where documents may not be arguably
relevant, 164
consideration of arbitrator's discretionary power to admit documents, 164
privilege
communications with expert witness, 215
conditions attached to order of disclosure, 237
documents to be provided to arbitrator prior to disclosure, 191, 236
grievance procedure privilege, 225, 226, 227, 240, 472
legal advice privilege, 209, 218
legal advice privilege when conducting an investigation
role of a retainer letter, 218
litigation privilege, 177, 211, 214, 218
medical records, 230, 236
privilege flowing from the four part Wigmore test, 213, 221, 230, 240, 387
production of interview notes and investigation reports, 187, 213, 214, 217, 218, 219, 220, 224, See also
Evidence, admissibility of evidence:hearsay evidence
settlement privilege, 227, 228
solicitor client privilege, 209, 211, 212, 213, 216, 387
the concepts of without prejudice, without precedent and confidentiality are distinct, 227
union/management documents, 216, 239
waiver of privilege, 210, 221, 229, 387
production is not limited to documents on which the party intends to rely, 167, 190
refusal to provide, consequences of, 157, 159, 161, 162, 163
statutory considerations
College of Teachers Act (Ontario), 205
Early Childhood Educators Act, Ontario, 205
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implied jurisdiction of a New Brunswick arbitrator to order production prior to commencement of
hearing, 202
legislation regulating health professions in Ontario, 203, 204, 205
Occupational Health and Safety Act, Ontario, 291, 292
privacy legislation, 286, 287
production of student records, 203
statutory exceptions to disclosure under FIPPA, employment and labour relations exclusion, 211
statutory exceptions to disclosure under FIPPA, solicitor client privilege, 216
workers' compensation records, 206, 207, 208, 222, 290, 291
timing of actual production of documents (delayed production), 177, 178
timing of application to produce, 166, 177, 186, 193, 197
where admissibility referenced in collective agreement, 160
where an investigating body has provided witnesses with a confidentiality assurance, 221
where employer maintained a searchable data base, 199
where order of production would require a party to create documents, 163, 168, 222
where order required employee to file a particularized resume of his prior experience, 197
where redaction considered, 169, 186, 187, 194, 198, 215, 231, 236, 238, 255
where request is overly broad, 197, 293
where the primary purpose of the document is to establish the witness's veracity, 171, 174, 177
where the request involves production of a massive number of documents, 223
where the request seeks evidence of disparate treatment, 200
Production of documents, collateral fact rule, application of, 64
Production of particulars
contact information of witnesses to be called, 240
in the context of fashioning a remedy, particulars might include details of accommodating
work available in the workplace, a medical opinion setting forth the employee's capabilities
and limitations, both as of the date of termination and as of the current date and delivery of
a functional capacity evaluation, 787
names of management employees who had authority to impose discipline, 240
production of incoming and outgoing call records between two cellular accounts, 190
production of particulars, generally, 232
Production of Records
payroll records, 185
Proof of fitness to return to work
a physician’s determination that an employee is fit to return to work does not establish that the
employee was not disabled at the time of her termination, 358, 380
where arbitrator orders that the employee can return following substantiation of illness, 749
where employee's condition carries with it a propensity for subsequent acts of violence, 74
where overweight employee is at risk of cardiovascular events and ongoing back pain, 74
Proof of illness
a medical certificate certifying an inability to work is prima facie proof sufficient to justify the
absence, 70
employer not required to prove a negative, 43
employer's determination must be made in good faith, 69
plausability of employee's explanation, 43
presentation of a valid medical certificate does not shift the onus to the employer, 60
proof of total disability, 40, 61, 656
proof of validity of absence, 41, 62, 147, 779
proof where a mixed onus, 60
reliance on Diagnostic and Statistical Manual of Mental Disorders (DSM IV or DSM 5), 61, 684
reliance on Minnesota Multiphasic Personality Inventory 2, 47
sufficiency of cursory medical notes, 60, 105, 106
union bears the onus of proving illness, 62, 70, 419
where definitive diagnosis cannot be established, 61, 425
where disability does not prevent employee from working, 62
where the evidence is inconsistent, 671
where the question of onus arises, 60
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Proportionality, concept of, 153, 173, 223, 412, 790
Reinstatement as a remedy. See Remedies for breach of employer's obligations:reinstatement,
viability of
Remedies for breach of employer's obligations
damage assessment principles
where reinstatement considered to be the appropriate remedy, 72
Remedies for breach of employer's obligations
award (interim) setting aside employer's drug screening pending a full hearing of the
grievance, 626
costs, award of costs, 159, 293, 352, 569, 595
damage assessment principles
an overview of where damages awarded in lieu of reinstatement, 497, 600
damage assessment principles where damages awarded in lieu of reinstatement, 83, 604, 606,
6009, 610, 611, 614, 615, 624
damages (general) for breach of union representation clause, 775, 776
damages (general) for violation of employee's human rights, 606, 628
damages arising from an unwanted retirement, 569, 575
damages awarded by a court of law, 568, 580
where Ontario Court of Appeal considered an award involving damages in lieu of notice, the
relationship between the Wallace damages notice enhancement and aggravated damages, loss for
injury to dignity, feelings and self-respect, and intentional infliction of mental distress, 624
damages awarded to union for employer's failure to comply with collective agreement
obligations, 162
damages for a compensable workplace accident are only recoverable under workers'
compensation legislation, 551, 553
damages for bad faith on the part of the employer, 138, 570, 571, 574, 587, 595, 599, 642
damages for delay in implementing an employee's accommodation, 629
damages for injury to the employee's dignity, feelings and self-respect, 595, 699
cases setting forth principles, 437, 453, 576, 580, 584, 585, 586, 588
where damages reduced to sanction employee for false testimony, 589
where the failure to accommodate was of short duration, 577, 598
damage awards, (a) less than $5000, 574, 580, 598, 641
damage awards, (b) $5000 or more but less than $10,000, 330, 437, 541, 543, 597, 599, 643
damage awards, (c¢) $10,000 or more but less than $15,000, 40, 453, 455, 576, 577, 578, 582, 589, 590,
597
damage awards, (d) $15,000 or more but less than $20,000, 162, 352, 451, 551, 576, 587, 588, 589,
590, 596, 597, 669
damage awards, (€) $20,000 or more, 40, 337, 441, 568, 571, 578, 580, 587, 591, 594, 596, 597, 599,
628
where damages arise from a poisoned work environment, 600
damages for injury to the employee's dignity, feelings and self-respect do not generally exceed
$35,000, 597
damages for injury to the employee's dignity, feelings and self-respect do not require that tax
be withheld, 597
damages for lost wages
a union delay in setting a grievance down for a timely hearing resulted in a loss of five years of
compensation, 151
application of a contingency reduction, 597
basis for calculation of lost wages, 37, 135, 449, 551, 595, 596, 597, 598, 669
where employee worked extra jobs and extra shifts, 642, 758
where the employment was of short term duration, 583
basis for calculation of lost wages where employee would otherwise have been terminated, 384, 582
basis for calculation of lost wages where the evidence of wage loss was unsatisfactory, 579
relationship between back pay, damages, employment standards entitlements and workers'
compensation benefits received, 570, 594, 804
relationship between employment insurance benefits and lost wages, 336
damages for lost wages are subject to repayment of employment insurance benefits that the
employee received, 337
where amount reduced to reflect employee's past attendance, 143, 443
where illness prevented the employee from working, 62, 749
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where the employee failed to mitigate her losses, 599
where the employee received a severance payment pursuant to his contract of employment, 582
where the employee received Canada Pension Plan disability benefits, 804
where the employee received workers' compensation benefits, 586
where the employee's disability was not the predominant reason for the termination, 581, 582
damages for other losses
breach of employee's privacy, 572, 573, 574
breach of terms of settlement agreement, 229, 647, 648, 649
delay of employee's WCB benefit determination, 572
employee’s inability to pursue accommodation opportunities, 575
expenses incurred for counselling sessions, 590
expenses incurred to pursue other employment opportunities, 642
inability to qualify for Employment Insurance maternity leave benefits, 455
incidental losses suffered by the employee, 572, 594, 642
mental distress, 604
where employee compelled to quit to care for her child, 138
where employer's failure to accommodate led to other non-monetary losses, 577
damages in the case of pregnancy related discrimination, 328, 336, 453, 455, 457, 597
period of lost wages, 328, 332, 597, 599
basis for calculation of lost wages, 508
damages, categories of
aggravated damages, 625
damages related to an interim order, 626
intentional infliction of mental distress, 625
punitive damages, 625
direction that employer's liability be assessed jointly and severally with purchaser of business,
590
direction that management undergo human rights training, 586, 589, 594
direction that offending manager be relocated, 587
direction that offending manager have limited involvement with the employee, 575
direction that the employer develop a comprehensive human rights policy, 40, 352, 581, 591
direction that the employer file a revised Record of Employment to reflect earnings that the
employee would have received, 500
direction that the Ontario Human Rights Commission be provided with a copy of the decision,
587
earlier damage awards should be adjusted for inflation, 584
general damages as compensation for rights enjoyed under the collective agreement, 606
provision of a letter of employment, a letter of reference, or a letter of recommendation, 640
reinstatement, viability of, 45, 83, 576, 581, 588, 604
presence of a poisoned work environment, 593
reinstatement, where employee elects not to pursue, 570, 578, 579
where damages reduced by reason of failure to mitigate, 580, 589, 590
where employee has refused a reasonable offer of settlement, 393, 644, 646, 647
a desire to proceed to a hearing to identify and blame offending employees is not a sufficient reason to
do so, 647
an inability to pay is not a proper consideration in establishing the reasonableness of a settlement
proposal, 645
Reprisal
elements of, 829
Settlement agreements, enforcability of, 229, 648, 650, 651, 653, See also Remedies for breach of
employer's obligations;damages for other losses
Sick leave
an employer who elects to require more medical information while denying access to sick leave
credits must establish, through a witness who made such decisions, that it had properly
exercised its discretion regarding the adequacy of the medical information, 472
employer's imposition of conditions, 117
onus to establish entitlement, 102, 103, 105, 120, 147
the evidence must establish that the employee was unable to work due to her medical condition, 781
Specific penalty clauses
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an employer may impose a lesser penalty than that which is specified, 766
principles generally applied, 763, 850
Surveillance evidence
admissibility where original tape overwritten or destroyed, 297, 298
where employee confrontation was recorded on one of the employee's cellphones, 262
where employer's policy not followed, 262
where KVP test employed to determine reasonableness, 273
where otherwise explainable, 778
where reasonableness and relevancy approaches are contrasted, 260, 261
where reasonableness test has prevailed, 259, 478
where relevancy test has prevailed, 269, 270
where surveillance conducted in a public place, 45
where surveillance was overt (use of fixed security cameras), 263, 268, 270, 283, 295, 297, 298
Third party plan administrators. See Privacy: role of third party plan administrators
Toxic work environment. See Discrimination, poisoned work environment
Undue hardship
factors considered
accommodations previously extended, 513, 722, 725
attitude of co-workers, 538
failure of employer to demonstrate that it took steps to prevent or counter morale problems, 497
expense of required accommodation, 461
failure of employer to consider how it might have facilitated the employee's return after her second
medical leave, 497
failure of employer to warn is not determinative, 825
impact of safety considerations, 515
employer must act expeditiously, 516, 518
safety in the railroad industry, 461, 517
use of prescribed or illicit substances, 515
where employee has a propensity for violence, 515, 516
resources available to employer, 513
size of employer's operation, 514
factors considered generally, 547, 638, 836
factors in assessing
speculative evidence is not sufficient, 498, 503, 537, 538
where employer relied on a shortage of work in circumstances where a replacement worker had been
retained, 668
where the employee poses an emotional or physical danger to others, 83
where the prospects of success are marginal, 729, 730
resources available to employer, 836
Unjust hardship
factors considered
impact of safety considerations
where employee has a propensity for violence, 83
Workers' compensation. See Remedies for breach of employer's obligations
Workers' compensation, damages recoverable for a compensable workplace accident. See also
Remedies for breach of employer's obligations
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Manual Supplement

Chapter 1 Balancing Privacy and Workplace Interests

1:102 Right to Intrude on an Employee’s Privacy [See Page 12 of Manual]!

! Right to Intrude on an Employee’s Privacy

In Canadian Bank Note Co. (2012), 222 L.A.C. (4th) 293 (Surdykowski), the arbitrator
commented that unless fettered by legislation or a collective agreement provision, an
employer retains the management right to require reasonably necessary medical
information:

An employer has the management right to implement workplace management policies,
including policies concerning attendance and absenteeism management. An employer has
the management right to question suspicious absences or information provided by an
employee to justify an unauthorized absence. So long as it does not constitute
harassment, it is not unlawful for an employer to ask an employee for personal medical
information in accordance with legislation and the collective agreement for legitimate
workplace management and absenteeism control purposes.

... In this jurisdiction, an employer bound by a collective agreement retains all of the
management rights that a non-union employer has except to the extent that those
management rights are fettered by the collective agreement, either expressly or by
necessary implication — whether or not the collective agreement contains a management
rights provision. However, neither a “boiler plate” management rights provision, nor the
residual management rights theory entitles the employer ... to demand even a first
instance medical certificate in every case, without assessing whether one is reasonably
necessary in the circumstances.

This case also comments on an employee’s obligation to attend at work and the need to justify an
absence irrespective of whether sick leave benefits are being claimed.

In North Simcoe Muskoka Community Care Access Centre, 2014 CanLIl 72997 (ON LA) (Stout),
the union grieved the employer’s practice of circulating absence reports to all staff, stating that
such violated confidentiality and encouraged bullying and harassment in the workplace. The
employer contended that the matter was inarbitrable in that it related to an absenteeism reporting
process that did not form part of the collective agreement.

The employer’s practice was to require employees who were to be absent to call in and leave a
message indicating their absence, their team (there were 14 teams throughout the province) and
the reasons for their absence. The report that was compiled and circulated set forth the
employee’s name, their team and the fact that they would be absent for the day. No reason was
provided for the absence.

The union contended that there was no reason for the email to be circulated beyond the team
where the absence(s) occurred.

The grievance was dismissed. Assuming, but not deciding that he had jurisdiction, the arbitrator
commented that the employer had a valid business reason for its conduct, and that it did not act
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1:103 An Intrusion Upon Privacy Must Be Reasonable [See Page 130f Manual]?

unreasonably or unfairly in the circumstances. The information that was communicated was
innocuous and did not convey any confidential or personal private information.

See also Section 7:202 of the /llness and Absenteeism manual and this supplement.
2. An Intrusion Upon Privacy Must Be Reasonable

In R. v. Cole, 2012 SCC 53, the Supreme Court of Canada concluded that there is a reasonable
expectation of privacy in files stored on an employer-issued computer.

This decision was released on October 19, 2012. The Ontario Court of Appeal decision is
considered at page 476 of the ll/ness and Absenteeism manual.

The Supreme Court decision is also considered in much greater detail in section 12:503 of this
Supplement.

In this particular case, a school technician, while performing maintenance activities on the
teacher’s computer, discovered a hidden folder that contained nude photos of a female student.
These photos had been copied from another student’s computer using the remote network access
privileges that had been granted to the teacher to view student files. The teacher had not brought
the existence of the photos to the employer’s attention.

The issue was considered in the context of an appeal involving a criminal prosecution for
possession of child pornogrsphy.

The Court of Appeal held that the teacher “had a reasonable expectation of privacy in the
informational content of the laptop, but that this expectation was ‘modified to the extent that [the
teacher] knew that his employer’s technician could and would access the laptop as part of his role
in maintaining the technical integrity of the school’s information network.” It concluded that “the
search and seizure of the laptop by the principal and the school board was authorized by law and
[was] reasonable. The disc containing the photographs was thus created without breaching s. 8 [of
the Charter [the right to be free from unreasonable search and seizure]. And since [the teacher]
had no privacy interests in the photographs themselves, he had no legal basis to attack the search
and seizure by the police of the disc to which they had been copied.”

The Court of Appeal however excluded from admission into evidence, in the teacher’s criminal
prosecution, the laptop and a disc containing the teacher’s temporary internet files on the basis
that the teacher “had a reasonable continuing expectation of privacy in this material, and its
seizure by school authorities did not endow the police with their authority. Nor could the school
board consent to the search by police.” The police search of this material was therefore held to be
a violation of the Charter.

The Supreme Court of Canada upheld the Court of Appeal’s decision that the teacher had a
reasonable expectation of privacy in his employer-issued work computer, and that the search and
seizure by the police of the laptop and the disc containing the temporary internet files was, in the
absence of a search warrant, unreasonable within the meaning of s. 8 of the Charter. It disagreed
however with the Court of Appeal’s conclusion that the unconstitutionally obtained evidence
should be excluded. The Supreme Court of Canada held that “the admission of the evidence
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would not bring the administration of justice into disrepute. The breach was not high on the scale
of seriousness, and its impact was attenuated by both the diminished privacy interest and the
discoverability of the evidence. The exclusion of the material would, however, have a marked
negative impact on the truth-seeking function of the criminal trial process.” The Supreme Court
therefore declared that the evidence unlawfully obtained by the police should nevertheless have
been admitted at trial. Abella, J. of the Supreme Court dissented on the basis that the trial judge
had acted reasonably in excluding the evidence pursuant to s. 24(2) of the Charter.

The decision stands for or reiterates the Charter principles that are set forth in s. 12:503 of this
Supplement. The decision is also considered further in s. 12:304 of the Supplement.

In Saskatchewan Government and General Employees Union, 2015 CanLII 28482 (Ponak), the
arbitrator decided that employee emails on an employer’s email server were to be treated as
private and inadmissible even though the employer’s use policy explicitely stated that they were
not private and could be accessed by the employer.

The employee, who was employed as a Labour Relations Officer for SGEU, was terminated after
he allegedly became a known associate of a motorcycle club, and, while employed, breached the
SGEU’s Information and Technology Policy and its Code of Conduct.

The employee had access to a substantial number of government work places where he was
responsible for representing union members. He interacted with managers who supervised the
employees he represented. Many of these worked in Correctional Services.

Immediately prior to his termination, the SGEU was advised by one of its elected officials that
the employee had been involved in a bar fight while wearing “biker patches.” The employee
denied that he was affiliated with a motorcycle club. The SGEU then learned from the Ministry of
Justice that a police force had informed it that the employee was believed to be involved in an
ongoing criminal investigation and that, effective immediately, he was being denied access to all
provincial correctional facilities. The SGEU immediately arranged to review all emails that were
sent or received through the union’s computers. Upwards of thousands of emails were reviewed
that day, with the focus being on the attached photos rather than the contents of the emails. The
photos satisfied the SGEU that the employee was a member of a motorcycle group and that he
had lied about his affiliation. He was immediately terminated.

The employee’s union, Unifor, objected to the employer’s attempt to introduce emails between
the employee and his wife that had been obtained by searching the employer’s email server.

The SGEU had a detailed Information Technology policy that stated that the SGEU’s computers
were to be used solely for SGEU business; that messages were neither confidential nor private;

and that all files or messages were the property of the SGEU.

The arbitrator found that the emails were not admissible on the basis that the privacy rights of the
employee outweighed the business needs of the employer. His reasoning is by no means flawless.

On the issue of privacy of the email system, the arbitrator first noted:
On its face, [the] policy leaves little doubt where the Employer stands with respect to use

by its employees of its email system. The IT system and anything on that system belongs
to the SGEU and is meant for work purposes only. While not outright banning the use of
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the system for incidental personal purposes, employees are put on notice that personal use
is at their peril as nothing on the system should be viewed as confidential or private and
may be accessed by the Employer. This policy goes a long way towards reducing any
reasonable expectation of privacy that an employee may have.

The arbitrator however went on to state, without providing a sound rationale, that the policy did
not extinguish an expectation of privacy, for there was some allowance in the policy for
incidental personal use, even if indirectly, as personal use is ‘neither explicitly denied or
explicitly approved,” and that it was almost impossible to conceive that some personal use would
not occur.

The arbitrator then asked, given that some incidental personal use would be likely to occur,
whether the SGEU could “still claim the right to examine these emails at will?” He concluded
that they could not:

Regardless of what its policy says, the answer must be no. Employees do not
automatically lose any right to privacy simply because they happen to send or receive a
personal email on the employer’s email system. Cole [R. v. Cole (2012) SCC 53
(CanLII)] is clear in this regard when it says that written policies are not determinative of
a person’s reasonable expectation of privacy. Neither is ownership as long as it is
unreasonable to expect that no personal emails will find their way onto a business email
system (Cole paragraph 51).

[It should be noted that in Cole, the Supreme Court of Canada found that while the employee had
a reasonable expectation of privacy in files kept on his-employer-issued work computer, that
expectation was modified by the fact that the employee knew that the employers information
technologists would access the computer to maintain the school’s information network. Note
further that the primary issue there was whether information on the employer’s computer could be
accessed by the police without a warrant, and if so, whether it was nevertheless admissible in a
criminal proceeding pursuant to section 24 of the Charter. The Cole decision is considered in
sections 1:103, 12:304 and 12:503 of the lllness and Absenteeism manual and its supplement. ]

Arbitrator Ponak in SGEU concluded that an employer may however, in certain cases, examine
employee emails on an employer’s server:

This does not mean that an employer never has the right to examine an employee’s
personal mail that is found on an employer’s server, especially when it has clearly served
notice that it can and will do so. However, the examination of personal emails, which is
properly characterized as a search of information that may be highly personal and
sensitive, is subject to the Doman tests. The search must be reasonable in the
circumstances and carried out in a reasonable manner. As well, while not necessarily the
last resort, a search that is very intrusive on privacy ought not to be the first resort either,
especially if reasonable alternatives exist to acquire the information being sought.

The arbitrator accepted that “probable cause” existed for an investigation of the employee,
but carrying out a search of the email system would require “a high degree of justification
and the absence of reasonable alternatives.” He commented on the fact that some of the emails
were from the employee’s wife and that such communications between husband and wife are by
definition, “the most intimate and personal of all communications.” He also considered that it was
relevant that some of the communications were found in the employee’s deleted items, for in the
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arbitrator’s view, this further signaled “that these emails were not intended to be viewed by
others.”

In conclusion, the arbitrator stated:

I am satisfied on balance that this degree of intrusion into the Grievor’s emails was a
violation of the Grievor’s reasonable expectation of privacy in communications between
himself and his wife. It constituted an unreasonable search that cannot be justified given
the facts at the time it was conducted. These emails are therefore inadmissible as
evidence in this arbitration.

The reasons make no reference to decisions, including one from the Supreme Court of Canada,
that have held that evidence that is relevant is generally admissible even thought it was
improperly obtained. Those decisions are considered in section 12:400 of the [lllness and
Absenteeism manual and its supplement.

See also R. v. Spencer, 2014 SCC 43 (CanLll, where the Supreme Court of Canada issued a
decision that considered the interaction between section 7 of the Personal Information and
Electronic Documents Act (Canada) (PIPEDA) and the protection against unlawful seizure as set
forth in the Canadian Charter of Rights. This case is discussed briefly in sections 12:304 and
12:503 of this Supplement.

In Ontario (Government and Consumer Services), 2016 CanLII 17002 (ON GSB) (Anderson),
the union objected to the introduction into evidence of emails and other files on a USB data
key that was found in the workplace. The union stated that the USB key did not belong to the
employee, but even if it had, the employer’s examination of its contents constituted a violation of
the employee’s privacy rights, including rights under the Charter of Rights and Freedoms. The
union therefore sought a ruling that the USB key and all evidence derived from it should be ruled
inadmissible.

The union’s objection to the admissibility of the USB key and its contents was dismissed.

In Ontario (Community Safety and Correctional Services), 2015 CanLIl 90137 (ON GSB)
(Briggs), the union grieved that the employer had electronically posted sensitive information of
a private and confidential nature (regarding employee workers’ compensation claims) on
the public drive of the institution’s computer network. The adjudicator concluded that there
had been a breach that lasted for a matter of days. The employer notified affected employees and
reported the breach to the Privacy Commissioner of Ontario, the office of the Chief Information
and Privacy Officer and the Ministry’s Freedom of Information and Protection of Privacy Office.
It also requested that the Correctional Services Investigation Unit conduct a comprehensive in
vestigation into the circumstances of the incident. The investigation failed to determine who was
responsible for that breach. The parties accepted that the breach was inadvertent.

The employer conceded, on a without prejudice basis, that the adjudicator had jurisdiction to
make findings and award damages under the Freedom of Information and Protection of Privacy
Act). The adjudicator followed the reasoning of Arbitrator Sims in Government of Alberta,
(2012), 221 L.A.C. (4™) 104 (Sims). She found that the documents did not fall within the stated
exceptions to FIPPA and upheld the grievance. She remitted the matter back to the parties to
agree on damages for those grievors who were employed at the time that the grievance was filed.
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In York Region District School Board, 2018 CanLIl 73669 (ON LA) (Misra), the two grievors
had been newly hired on contract to teach Grade 2. The Grade 2 “team of four” also included a
more experienced teacher and a fourth teacher who had also been newly hired on contract.

The two grievors formed the opinion that the other newly hired teacher was somewhat
incompetent and that he was being favoured by the school principal. These two made their views
known to others. Some staff became aware that those two had been keeping a log on the third.

Administration instituted a search for the rumoured log. They did not find it in the Division’s
Information Technology system, but they persisted and subsequently located the log on one of the
grievor’s laptops. An investigation was conducted and the two grievors were given written
reprimands for their conduct.

Two grievances ensued, with the union challenging the discipline that had been imposed. By
way of remedy, the Union sought to have the reprimands rescinded on the grounds that the
employer had violated the grievors’ right to privacy by accessing private digital information
without reasonable cause, and by using that information as the basis for an investigation
that led to their discipline. The grievances also sought $15,000 in damages for each of the two
grievors.

The matter was heard by way of a preliminary motion.
Arbitrator Misra set forth the issues as follows:

The issues to be decided in this case are whether the grievors had a reasonable
expectation of privacy in respect of their online log, such that the [employer’s] first
search of [the Division’s Information Technology System], [the principal’s search of one
of the grievor’s classroom computer[s] and the searches conducted after [the employer]
had seized both of the grievors’ classroom laptops should all be found to be breaches of
their privacy. Should a breach of privacy be found, the second issue is whether any
evidence arising out of the log could have formed the basis for the discipline that
was meted out to the grievors in the form of the written reprimand to each of them.

The arbitrator commented that both parties had relied on the Court of Appeal and the Supreme
Court of Canada decisions in R. v. Cole. In Cole, the Ontario Court of Appeal stated that a person
who was seeking to establish that her privacy rights had been violated must first establish a
reasonable expectation of privacy.

In this case, the laptops were owned by the employer and were made available for educational
purposes; they were available for use by students, teachers working in the classroom and by the
school principal. There was no evidence that the two employees stored any banking, financial or
other personal information on the employer’s drives. As such, the two employees “should have
had a diminished expectation of privacy regarding what could be accessed on the classroom
laptops”.

Unlike in Cole, the laptops were not for the [employees’] exclusive possession and use.
The Court of Appeal in Cole concluded that the absence of an exclusive right of access did not

undermine an expectation of privacy. However, it also concluded that the employee’s reasonable
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expectation of privacy in that case was modified by the fact the teacher would have no reasonable
expectation of privacy in stored information that was subject to the limited right of access by the
employer’s Information Technologists.

The Supreme Court of Canada in Cole stated that the test of whether the teacher had a reasonable
expectation of privacy depends “on the totality of the circumstances”. It outlined the test as
follows:

The “totality of the circumstances” test is one of substance, not of form. Four lines of
inquiry guide the application of the test:

(1) an examination of the subject matter of the alleged search;

(2) a determination as to whether the claimant had a direct interest in the subject
matter of the alleged search;

(3) an inquiry into whether the claimant had a subjective expectation of privacy
in the subject matter; and

(4) an assessment as to whether this subjective expectation of privacy was
objectively reasonable, having regard to the totality of circumstances ...

Having considered the foregoing, arbitrator Misra concluded that the two employees had a
direct interest in the online log and that they had a subjective expectation of privacy
regarding the log (it had been set up in a private password protected Google Docs account that
was only accessible by the two employees, and the employer’s drives or Google Docs account
had not been used to store the log). The arbitrator also concluded that the employee’s subjective
expectation of privacy was objectively reasonable, having regard to the totality of circumstances;
for they had taken steps to keep the log private and out of the reach of the employer.

The employees therefore had both a subjective and an objective expectation of privacy
regarding the log. However, the arbitrator considered that one of the two would have a
diminished expectation of privacy in the log because she had failed to shut down her
classroom computer at the end of a school day; and as a consequence, the principal had been
able to locate the online log.

Arbitrator Misra found that in all the circumstances, it was reasonable for the employer to
conduct a search of the two employees’ online files to determine if there was anything that
they were working on together. The arbitrator characterized this as a “targeted search”
that was indicative of a “careful and considered approach”. This was not a case of
surveillance or “speculative spying” on the employees. Rather, the principal had reasonable cause
for concern about the two teachers having kept a log, on a school computer, concerning the words
and actions of the school’s teachers.

The union relied on Saskatchewan Government and General Employees Union, 2015 CanLII
28482 (Ponak) for the proposition that the employer should have exhausted other options before it
began to search its systems for the log. Arbitrator Misra concluded that the governing
jurisprudence was such that this was an issue that need not be considered.
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In conclusion, arbitrator Misra stated that based on what the employer had found in the log, it had
the discretion to determine to conduct an investigation. Consequently, she would have allowed
the employer to rely on the log in its efforts to defend against the two grievances.

In Tyco Integrated Fire and Security Canada Inc., 2018 CanLII 80194 (ON LA) (Trachuk),
the employee was suffering fom Type 1 Diabetes. His condition required that he monitor his
blood glucose level during his shift and then inject the indicated dose of insulin.

The employee worked for a security monitoring company. As with his fellow employees, he
worked out of a non-assigned cubicle. That cubicle would change from shift to shift.

When management became aware that the employee was testing his blood and administering his
insulin in that fashion, it requested that he use a vacant office for that purpose. It did so because it
believed that his actions might pose a health and safety risk for fellow employees who worked out
of that cubicle on the following shift. The employee alleged that such requirement was
discriminatory and that it amounted to an arbitrary distinction related to his disability. He also
contended that the employer’s view that there was a health and safety risk was merely
impressionistic and claimed that “impressionistic evidence is not sufficient either to establish a
health and safety concern or to establish how such a concern could be mitigated by using a
private office”. The grievance sought $5000 in damages for injury to the employee’s dignity.

The employer relied on Meiorin, claiming that it met the three part test for establishing a bona
fide occupational requirement as set forth in that case. It said that it adopted its policy for health
and safety reasons and that it was rationally connected to the function being performed. It further
stated that health and safety is an objective justification for a discriminatory standard and that
further, the policy was adopted in the honest and good faith belief that it was necessary for the
fulfillment of its goal of securing the health and safety of its employees. The policy was
reasonably necessary to accomplish that goal.

The employer sought to have the grievance dismissed, arguing that even if a violation of the
collective agreement were to be found, no damages should be awarded because there was no
injury to the employee’s dignity, feelings or self-respect.

The arbitrator concluded that the employer had failed to demonstrate that the employee’s

diabetic care was a health and safety risk to other employees, and she awarded $1,000 as
damages for the injury to the employee’s dignity.
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Chapter 2 Defining Illness

2:301 Arbitral Treatment of Various Conditions [See Page 19 of Manual]?

3 Arbitral Treatment of Various Conditions

Continuing pain: Brewers' Distributor Ltd. (2011), 208 L.A.C. (4th) 274 (Keras). This case
commented on the concept of “hurt versus harm” in the context of a workers’ compensation
matter. See also Canada Revenue Agency, 2013 PSLRB 60 (CanLlII) (Richardson) (considered in
section 14:410 of this Supplement), where the adjudicator considered whether the employee’s
pain constituted a disability. See also medical conditions (continuing or chronic pain) and
Toronto (City), 2017 CanLII 17350 (ON LA) (Parmar)

PTSD (post-traumatic stress disorder) was found to render the employee’s conduct to be non-
culpable in Riverview Hospital (2011), 214 L.A.C. (4th) 113 (Burke). That case is considered in
s. 15:204 of this Supplement.

In Telus, 2012 CanLII 47553 (AB GAA) (Smith), the arbitrator concluded that a Dependent
Personality Disorder, as defined in DSM IV, did not constitute a disabling condition where little
individual initiative was required in the employee’s position.

In Corporation of the City of Windsor, 2012 CanLIl 69051 (ON LA) (Snow), the arbitrator
concluded that the employee’s responses in times of stress “generally followed a similar pattern.”
The grievor narrowed his thinking and focused on the issue causing him stress to the near
exclusion of all else. [His doctor] described this as dissociation, but [he] clearly stated that the
grievor did not have “dissociative disorder” and he agreed that dissociation was a symptom and
not a diagnosis of an illness or disorder.”

The arbitrator commented the fact that the employee had anger management issues did not
mean that he had a mental disorder. Although he might be considered to be somewhat
dysfunctional, that in itself does not constitute a disability:

Many people respond to problems in a healthy and productive way. Some people do not
respond in a healthy manner and their responses are sometimes referred to as
“dysfunctional” responses.” In these terms, the grievor’s responses to many problems
can be viewed as dysfunctional, but I cannot conclude that the evidence of a
dysfunctional response, even of frequent dysfunctional responses, is evidence of a
disability under the Code and, in particular, I am unable to find that the evidence that the
grievor made dysfunctional responses to many of the stressful personal situations which
he confronted demonstrates that the grievor had a mental disorder.

In Canadian National Railway Company, 2014 CHRT 16 (CanLIl) (Garfield), the adjudicator
accepted that the employee suffered from “anxiety related disorders” that included the
symptoms described as “panic attacks, heart palpitations, nausea, vomiting, and PTSD
symptoms.” Opinions tendered by the employee’s examining physicians suggested that by the
time the employee’s disability benefits had expired, his condition would not have prevented him
from returning to work “if his work-related issues were sorted out.”

The employer challenged that view and the arbitrator agreed. The employee testified that he
needed to heal in order to return to work. But as the arbitrator noted, what the employee was
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seeking “in order to heal” was the discipline and possible dismissal of two other employees, an
acknowledgement that the employer was wrong in having initiated surveillance to determine his
out-of-work activities, and an apology and compensation for his losses. “Without this, there
would be no healing and without the healing ...there would be no successful [Return to Work].”
The employer was found to have mounted a successful BFOR/accommodation defence, and
accordingly, the complaint was dismissed.

In Cape Breton Regional (Municipality), 2014 CanLII 27761 (NS LA) (Richardson), an employee
of 34 years was suspended for one day and demoted from the position of working foreman to that
of utility service. He alleged harassment contrary to the Code.

The employee had, unbeknownst to the employer, been diagnosed with an anxiety disorder some
eight years earlier. After having been advised of the suspension and demotion, the employee went
to see his family doctor. He was given the following note: “Off work for medical reasons —
indefinitely at present.” The employee then went on sick leave. A further medical certificate,
provided after five days of absence, stated that the employee was suffering from “anxiety disorder
— recent exacerbation of chronic anxious state.” That same doctor provided the following
statement in support of the long term disability application that the employee made approximately
four months after he began his sick leave: “[primary diagnosis] anxiety disorder ... possible
social anxiety d/o panic disorder without agoraphobia.”

On the relationship between “anxiety” or “stress” and harassment, the arbitrator commented:

... in my opinion, the [employee] needed more than simply the fact that he suffered
from chronic anxiety, and more than the fact that he had been suspended for a day
and demoted, to establish harassment or indirect discrimination — or to establish
that he was off work for nine months because of it. There are several reasons for
this conclusion.

First, there is the fact that the [employee] was able to work since 2003 (when he was
diagnosed with chronic anxiety), notwithstanding the conduct of management that he
complained of, and notwithstanding several prior disciplinary actions against him,
without time off due to anxiety. Such evidence supports a conclusion that the [employee]
had a reasonably robust tolerance for any stress he experienced in the work place —
whether from management or the job itself. It does not explain why the stress associated
with another bout of discipline would suddenly be too much.

What direct evidence there was about the nature and extent of the [employee’s]
anxiety disorder — and more importantly, the extent to which it interfered, if at all,
with his ability to work — came from the [employee] himself. And this evidence was
at best weak. He testified at one point that he woke up in sweats, and couldn’t sleep at
nights, but he did not clearly link those episodes to the suspension and demotion. Nor did
he explain what it was about his anxiety disorder that was different in the period in
question from the years before. After all, the [employee] had the disorder since 2003. He
was able to work, albeit with the assistance of medication and counselling from time to
time. He served as a working foreman, a position that no doubt carries with it some stress
during the period 2003-2011 without any apparent difficulty. One may accept that the
meeting with his supervisors in December 2011 perhaps brought with it more stress than
he might normally experience in his job, but even if so, there was no evidence to support
a conclusion that the increase in stress lasted for more than a day or two — and no
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explanation for how or why any increased stress level would have lasted only as long as
he had sick leave and Employment Insurance benefits to draw upon. Nor was there any
explanation for why this disciplinary episode would have so exacerbated his anxiety as to
cause him to go off on sick leave for nine months when previous episodes had not.

In Cape Breton Regional Municipality, 2014 CanLII 14638 (NS LA) (Richardson), the employee
alleged that the employer had failed to accommodate his inability to perform his position of
working foreman. He contended that as a result of the job-related stress that he was suffering, he
should have been accommodated in the position of heavy equipment operator (one that he had
previously performed) rather than be placed on sick leave.

In addressing the issue of stress, the arbitrator stated:

. not all conditions that have an impact on an employee’s work are in and of
themselves “disabilities” that trigger a duty to accommodate. Whether a mental or
physical condition can be considered a “disability” will depend on the impact of that
condition on an employee’s ability to perform the essential duties of his or her
occupation. A cold has an impact on work ability but it is not a disability. An employee’s
loss of their little finger may be a disability if he or she works as a violinist, but not if
they work as a labourer. So, to take another example, stress, whether work-related or
not, is not in and of itself necessarily a disability. Stress of some sort is a part of
everyday life. However, it is also clear that at some point and in some cases the by-
products of severe stress — depression, anxiety and the like — can become debilitating
because of their impact on an employee’s ability to reason or to act.

... the [employee] told his Employer that he was “disabled” because of stress from
performing the essential duties of his job as a working foreman. If he was in fact disabled
then he was entitled, as of right, to have the Employer consider whether he could perform
his own job with suitable accommodations or, if not, whether he must be transferred to
some other job in order to accommodate his disability.

However, triggering the duty to accommodate does not mean that the employee gets
to determine as of right what the accommodation is or, more particularly, the job
into which he or she might be accommodated. An employee who alleges that he or
she has a disability is not entitled to self-diagnose. This is particularly true in cases
involving mental or emotional conditions that by their very nature affect the
employee’s ability to perceive the extent and impact of their condition. An employee
suffering from such a disability is not the most accurate or most objective assessor
of what he or she can do. All the more reason then that in such cases the decision as
to whether the condition is a disability and, if so, the nature of the accommodation
that is necessary to enable the employee to work must depend upon the observations
and assessments of objective observers and experts.

The grievance was dismissed.

In Capreit Limited Partnership, 2015 HRTO 1658 (CanLll) (Pickel), the employee alleged that
her manager and co-workers had harassed her, and that the employer had then dismissed
her after she had informed it that she needed to take a leave from work for medical reasons.
The employer denied that it had been guilty of harassment and stated that its decision to terminate
the employee had been solely related to the employee’s unsatisfactory performance. The
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employer adduced evidence that its decision to terminate the employee had been made five
days before the employer became aware of her need for a medical leave.

In dismissing the claim, the adjudicator noted that “the Code’s harassment protections are
specifically linked to the grounds referenced in s. 5(2) of the [Ontario Code]. Therefore, in order
to make out a claim of harassment under the Code, it is not only necessary to demonstrate
harassment but the harassment must have been based, at least in part, on one of the
grounds of discrimination listed in s. 5(2) of the Code. Therefore, in order to make out a
claim of harassment under the Code, the [employee] must not only establish that she was
subject to harassment during the course of her employment [but] must also establish that
any harassment she experienced was, at least in part, because of her disability.”

The employee testified that she had suffered from a disability (epilepsy) throughout the course of
her employment, and that she had on several instances advised the employer that she had
“personal and health issues.” The adjudicator accepted however that the employer was not
aware of the employee’s medical condition until the employee suffered an attack/seizure five
days after the employer had made its decision to terminate her employment. The employee’s
disability and her need to take time off for medical reasons were not factors in the employer’s
decision to terminate her employment.

In addition, the adjudicator commented that even if the employer had been unfair or
unreasonable in its assessment of the employee’s performance, that assessment did not
amount to discrimination or harassment under the Code. There was no evidence that the
employer’s response to the employee’s performance was due, even in part, to the employee’s
disability or any perceived disability. The issue was not whether the employer’s assessment
of the employee’s performance was correct, but whether the employee’s disability was a
factor in the employer’s termination decision.

The complaint was dismissed.

In Canada Post Corporation, 2017 CHRT 8 (CanLII) (Thomas), the employee contended that she
had been harassed in her employment. The adjudicator set forth the Canadian Human Rights
Commission’s approach to determining whether harassment has occurred:

The Tribunal has attempted to define harassment as any words or conduct that are
unwelcome or ought reasonably to be known to be unwelcome, related to a
prohibited ground of discrimination, that would detrimentally affect the work
environment or lead to adverse job related consequences for the victim. Harassment
usually denotes repetitious or persistent acts, although a single serious event can be
sufficient to create a hostile work environment ... In the context of harassment
based on disability, the Tribunal has held that the key is to examine whether the
conduct has violated the dignity of the employee from an objective perspective such
that it has created a hostile or poisoned work environment ...

In the context of alleged harassment that is not sexual in nature, the Tribunal has
considered whether or not comments about one’s disability are relevant to or
consistent with the legitimate operations and business goals of the employer. If they
are, such comments may not constitute harassment. On the other hand, derogatory
comments or unnecessary questioning about a disability are irrelevant and
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extraneous to the safety, operations and business goals of the employer. Such
conduct, where it is humiliating or demeaning, can constitute harassment ...

The adjudicator cited with approval the following passage from [International
Longshoremen’s and Warehousemen’s Union, Local 502 2015 CHRT 21 (CanLlII):

Every act by which a person causes some form of anxiety to another could be labelled as
harassment. What offends one person may not offend the next person at all. Furthermore,
none amongst us are perfect, and we are all capable of being, on occasion, somewhat
thoughtless, insensitive and perhaps even outright stupid. Does this mean there can never
be any safe interactions between people? The question is not so much whether one is
offended or feeling humiliated, but by what objective measure can we define harassment,
so that people everywhere know exactly how to conduct themselves to avoid it

I do not think that every act of foolishness or insensitivity in the workplace was
intended to be captured under section 14 of the CHRA. Harassment is a serious
word, to be used seriously and applied vigorously when the occasion warrants its
use. To do otherwise would be to trivialize it. It should not be cheapened or
devalued in its meaning by using it to loosely label petty acts or foolish words where
the harm, by any objective standard, is fleeting.

The adjudicator also considered the jurisprudence regarding an employer’s obligation to
investigate human rights claims. He referenced Canada (Employment and Immigration Comm.)
(1988) 10 C.H.R.R. D5683 (CHRT) at para. 41611:

Although the C.H.R.A. does not impose a duty on an employer to maintain a pristine
working environment, there is a duty upon an employer to take prompt and effectual
action when it knows or should know of employees’ conduct in the workplace
amounting to racial harassment ... To avoid liability, the employer is obliged to take
reasonable steps to alleviate, as best it can, the distress arising within the work
environment, and to reassure those concerned that it is committed to the
maintenance of a workplace free of racial harassment ...

The adjudicator stated that “Included in this duty to mitigate is an examination of the
steps taken by a corporate respondent to investigate, make findings and impose a
resolution.” He then reviewed the evidence in the context of Laskowska, 2005 HRTO 30
(CanLII) where the adjudicator had established a three part test to evaluate an employer’s
duty to investigate. Here, the employee had been uncooperative and had refused to
provide detailed particulars of her allegations. In the result, the adjudicator concluded that
the harassment complaint had not been substantiated.

In Metro Ontario Inc., 2017 CanLIl 30380 (ON LA) (Chauvin), the arbitrator dismissed an
employee’s complaint of harassment. In doing so, he relied on the following passage from
Motor Coils Manufacturing, [2015] O.L.A.A. No. 263 (Manwaring), where the arbitrator had
stated:

The objective approach also means that the opinion of the employee alleging harassment

that the course of conduct was belittling, patronizing or condescending does not establish
that there was harassment. Harassment is not proven simply because an employee
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takes offence at something that was said or done. There must be evidence that, from
an objective standpoint, the alleged harasser knew or ought to have known that the
course of comment or conduct was vexatious and would be unwelcome.

... the challenge in harassment cases is to distinguish between, on the one hand, the
normal abrasiveness of daily life in the workplace including personal animosity and
personality conflicts and, on the other hand, harassment ... In British Columbia v.
B.C.G.U. (citation not given), arbitrator Laing said at para. 248

There is one more dimension that should be addressed ... harassment is a serious
subject and allegations of such an offence must be dealt with in a serious way, as
was the case here. The reverse is also true. Not every employment bruise
should be treated under this process. It would be unfortunate if the
harassment process was used to vent feelings of minor discontent or general
unhappiness with life in the workplace, so as to trivialize those cases where
substantial workplace abuses have occurred. The first responsibility of people
in the workplace is to work out their own differences for themselves, if they can.
If they cannot, and the threshold test of serious actions with significant
consequences is met, this process can and should be invoked where harassment is
legitimately believed to have occurred. Otherwise, the process could itself be
used as a means of obtaining vengeance against petty irritants or trivial concerns.

In my opinion, these cases establish that the harassment process should not be
used to deal with personality conflicts, personal animosity or dissatisfaction
with an individual’s management style. A supervisor may be incompetent,
irritating, annoying or frustrating. He or she may be abrasive or overly assertive.
His or her management style may drive employees nuts but the fact that
employees do not like the management style of a supervisor does not mean that
his or her conduct amounts to harassment.

In George Brown College of Applied Arts and Technology, 2017 CanLIl 40984 (ON LA)
(Bendel), the employee grieved that she had been harassed and bullied by her former
manager. The union sought a total of $50,000 in damages from the employer. The arbitrator
found that even on the view of the evidence that was most favourable to the grieving employee,
there was no basis for concluding that the employer had violated the collective agreement.

In Toronto (City), 2017 CanLIl 79287 (ON LA) (Goodfellow), the employee alleged that the
following written comment constituted harassment:

Let me know when you figure out your job and I’ll assist, as usual.

The arbitrator found that the comment, while completely inappropriate, did not rise to the
level of harassment:

... As the City acknowledged at the hearing, the manager’s email was not appropriate.
City counsel described it as “sarcastic” and “less than constructive”. I would go further. |
would describe it as demeaning amd belittling and, I would add, not excused by the tone
or content of the [employee’s] prior email. However, as a single “one off” remark, even
one that was made in writing and copied to the [employee’s] manager, I am not
persuaded that it rises to the level of “harassment”.
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In Best Western Strathmore Inn, 2015 AHRC 6 (CanLII) (Luhtanen), the employee’s doctor “put
her” on sick leave for stress, depression and insomnia. She alleged that after speaking with the
employer, her employment was terminated that same day and she was forbidden to return to the

employer’s property.

The employer argued that the employee “suffered from the normal stress of a general manager’s
position” but contended that her condition did not amount to a mental disability. The medical note
that the employee provided simply stated that she would be off work until further notice. She was
prescribed sleeping medication and anti-depressant medication at her initial appointment, and
arrangements were made for her to return in one week for a follow-up assessment.

The adjudicator concluded that the employee’s condition constituted a disability and that the
employer perceived her to have a disability. The adjudicator considered whether there was a
nexus between the employee’s mental disability and the adverse impact (i.e. her termination.)

The employer was upset that the employee was leaving the operation in “an absolute mess” and
advised that if she had needed time off, she should have spoken to the employer and made
arrangements to take steps to alleviate the stress (in an orderly fashion). The termination was
found to be discriminatory.

The employee was on Employment Insurance medical benefits for two months, and then
remained on unpaid medical leave for a further 10 months. The adjudicator considered that she
employee would not have been able to work for the first two months after her termination, and
consequently, no wage-loss benefits were awarded for that period. Wage loss benefits were
however ordered for the next three months, but were then discontinued at that point
because the adjudicator felt that the employee could have, by then, mitigated her damages
by finding another job.

In 856660303 o/a Cover King Ltd., 2015 HRTO 1456 (CanLII) (Sanderson), the adjudicator
found that a broken ankle constituted a disability. The injury, “although temporary, imposed
significant restrictions on [the employee], as she could not commute independently and she could
not perform some of her key job duties for a significant period of time.”

In Securitas Canada Ltd., 2015 HRTO 1563 (CanLIl) (Fellman), the employee was terminated
shortly after advising his employer that he would require time off from work to undergo surgery.
The purpose of the surgery was to provide pain relief from a medical condition of multiple
pilonidal sinuses.

The employer contended that the employee’s condition did not constitute a disability. In finding
otherwise, the adjudicator stated that “a medical condition requiring surgery and an extended
recovery time constitutes a disability” and that in the alternative, the employee’s “need to be
absent from [work] for a period of time and his possible need for modified work duties on return
to work would be a perceived disability.”

In Method Integration Inc, 2014 HRTO 1718 (CanLII) (Pickel), the employee alleged that his
employer had failed to accommodate his Attention Deficit Hyperactivity Disorder (“ADHD”).

The employee was hired to craft software solutions for the employer’s customers. He was
unsuccessful in that regard, and his employment was terminated after three months. It was not
disputed that the employee’s performance was unacceptable, but the issue was “whether the
[employee’s] disability was a factor in his performance issues and, if so, whether he was capable

Online Supplement July, 2020



CLOSE THE CURRENT TAB ON YOUR PHONE'S WEB BROWSER TO EXIT

THIS SAMPLE AND RETURN TO THE PAGE YOU WERE VIEWING.
38

of performing the essential duties of his position with accommodations that would not cause
undue hardship to the [employer].”

Within one month of his hire, the employee decided that he would commence medication that
previously had been recommended to treat his disability. It was expected that it would take
approximately six to eight weeks before the medication would begin to work. At the hearing, the
employee’s doctor testified that the employee had had substantial difficulty during much of his
life. Medication was just the first step and that the employee would have to learn to approach
things differently in order to get better.

The employee did not disclose his ADHD to his employer until six weeks after his hire, and by
that time his performance had become a significant issue. At that point he did not request that the
employer extend any accommodation for his disability, nor did he request accommodation at any
point before his employment was terminated three months after his initial hire.

The employee’s doctor testified that he would not have recommended that the employee apply for
such a position. When questioned as to the nature of the accommodation that he would have
recommended, the doctor advised that the employee’s treatment was just commencing, and that
“he needed to tinker with [the employee’s] medication and get his mood and sleep under control
before he could provide recommendations regarding specific accommodations that were likely to
be satisfactory.”

The adjudicator rejected the employer’s assertion that consideration needed to be given to
whether the employee exaggerated or misstated his technical knowledge or skills at the time
of hire. Rather, the issue was whether the employee’s disability “was a factor affecting his
performance or whether his performance issues were instead wholly attributable to a lack of
technical knowledge or technical skills.” The answer to that question was to be determined by
examining the specific performance-related examples that were relied upon by the employer.

After the employee disclosed his ADHD, the employee’s manager conducted a “google search”
to ascertain what he could do to ensure the employee’s success at work. As a result of his
research, he concluded that he should be communicating with the employee in person, rather than
by email, so as to ensure that the employee understood his instructions. He also created a binder
for the employee in which he was to place “cheat sheets” to remind him of the steps that he
needed to take in various situations. In addition, the manager scaled back his expectations
regarding the employee’s ability to assume additional job responsibilities.

The adjudicator concluded that ten incidents of the employee’s performance-related problems
were, at least in part, linked to the employee’s disability. One such example was the employee’s
“failure to try solutions before recommending them to customers.” The adjudicator commented
that the performance problems “all involved, at least in part, a lack of attention to detail,
difficulties with maintaining focus and problems with working memory.” She was satisfied that,
based on the medical evidence, all of these difficulties were “classic symptoms of ADHD.” She
stated that

... the effects of the [employee’s] ADHD were so significant and so closely intertwined
with any deficiencies in his technical skills, that it was a breach of the Code for the
[employer] to simply terminate the [employee] without first considering the extent
to which the [employee’s] performance issues stemmed from his ADHD and the
extent to which they related to deficiencies in his problem solving skills.
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The adjudicator concluded that the employee’s evidence regarding lack of attention to detail,
difficulties maintaining focus and problems remembering things was sufficient to demonstrate a
link between his disability and the adverse impact he experienced as a result of the termination of
his employment.

The adjudicator then considered whether the employer had met its evidentiary onus of making out
a defence under the Code. She concluded that it had not.

Section 17(1) of the Ontario Code effectively provides that a right protected by the Code will
not be considered to be infringed where an employee is incapable of fulfilling the essential
duties or requirements of her position. Section 17(2) then provides that a person shall not be
found to be “incapable” unless “the needs of the person cannot be accommodated without
undue hardship on the person responsible for accommodating those needs ...”

The adjudicator stated that to avail itself of the “section 17 defence”,

... the [employer] bears the evidentiary onus of showing not only that an [employee]
is incapable of performing the essential duties of his or her job because of his or her
disability, but that he or she is incapable of performing these essential duties even if
accommodated up to the point of undue hardship. To show that an [employee] is
‘incapable’ of performing the essential duties of a position because of his or her
disability requires something more than showing that an individual’s disability is
causing certain performance issues. It requires evidence of an [employee’s] lack of
capacity to perform the essential duties of his or her job.

The adjudicator found that the employer had failed to establish that accommodating the
employee’s disability-related needs would have caused the employer undue hardship.

The employer relied on evidence given by the employee’s doctor at the hearing in an effort to
establish that it had met its substantive obligation to accommodate. The adjudicator referenced
this testimony as “after-acquired evidence” and stated:

I have serious concerns about [employers] being able to rely upon after-acquired
evidence in circumstances such as the present. It is one thing if an [employer] seeks
further medical information from an [employee’s] doctor as part of the accommodation
process and then seeks to rely upon the evidence from the examination and cross-
examination of that doctor at the hearing. It seems to me more problematic for [an
employer] to rely upon evidence provided by the [employee’s] doctor at a hearing when it
never obtained any information from the doctor, as required under the procedural
component of the duty to accommodate, and therefore never considered, assessed or was
even aware of the doctor’s information at the relevant time.

The adjudicator’s reasoning in that regard is somewhat strained. She stated however that the
evidence of the employee’s doctor, even if considered, failed to establish that the employee was
incapable of fulfilling the essential duties of the job with accommodation short of undue hardship.

The adjudicator commented that the employer’s failure to seek and obtain a prognosis from the

employee’s doctor left it in a position where it was unable to assess accommodation options short
of undue hardship.
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Given that the employee’s medications were, in the adjudicator’s view, likely to improve his
functioning, she adopted, without a whit of medical evidence, the proposition that the employee
would have been temporarily incapable of performing the essential duties of his position, with
accommodation, until approximately three or four months after his termination, and that he would
likely have been capable of performing his position without any ADHD related effects after that
time. Providing the employee with a leave of absence for three or four months would not
have caused the employer undue hardship. Having regard to those assumptions, the
adjudicator denied the employee lost wages, vacation pay or benefits because the employee had
obtained alternate employment by the time the “leave” would have ended.

The adjudicator did however award the employee $10,000 as monetary compensation for
damages for injury to his dignity, feelings and self-respect. She also ordered that the employer
retain an expert in human rights to assist it to develop and implement a comprehensive human
rights policy and associated training procedures.

In Toronto District School Board, 2015 HRTO 1622 (CanLII) (Nichols), a student’s litigation
guardian filed a human rights complaint in which it alleged that the child’s school division had
failed to accommodate his multiple disabilities which included learning disabilities, attention
deficit hyperactivity disorder (ADHD) and mental health disabilities which primarily
manifested themselves as anxiety and depression. The complaint was upheld, with the
adjudicator ordering compensation for injury to dignity, feelings and self-respect in the
amount of $35,000.

A colonoscopy did not amount to an injury or illness that qualified for payment of sick pay under
an employer’s sick leave plan that limited payment to an inability to perform regular duties due to
injury or illness.

In MIC'’s Group of Health Services, 2015 CanLIl 65363 (ON LA) (Marcotte), the employer’s sick
leave and long term disability plan was stated to be equivalent to the Hospitals of Ontario
Disability Plan [HOODIP]. A HOODIP brochure provided that “For the purpose of the Sick Pay
Benefit and the Long Term Disability Benefit, ‘total disability’ and ‘totally disabled’ mean ...
that you are unable to perform the regular duties pertaining to your occupation due to injury or
illness ...”. The employer agreed that for the purposes of the award, the employee was totally
disabled on the day that she underwent a colonoscopy, but it contended that the colonoscopy was
an elective procedure that was not required. Her inability to attend at work on the day in question
was not “due to injury or illness.”

After having considered several cases dealing with cosmetic or other elective surgery, the
arbitrator dismissed the grievance on the basis that the employee’s stipulated disability was not
due to an injury or illness. He also distinguished the case from those where an employee’s
elective surgery could be said to have caused an illness or injury:

While the Union argued that the grievor’s total disability was ‘clearly related’ to the
medical procedure, that is not the test; the test is whether or not illness or injury caused
the total disability. Since the grievor’s total disability was not caused by injury or illness,
I cannot find the grievor was totally disabled for purposes of eligibility to receive sick
pay benefits under the 1980 HOODIP.
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2:400 Conduct Inconsistent with an Illness [Page 29]*

In Emergency Medical Care Inc., 2015 CanLIl 81820 (NS LA) (Richardson), a terminated
employee with a history of excessive absenteeism, was reinstated subject to a Return to Work
Agreement. He was terminated shortly thereafter for breach of that agreement. In considering
whether the employee had a valid reason for his absence, the arbitrator stated:

In my view the question of whether the [employee| had a “valid medical reason” for
his absence from work conflates two questions: did he have a “medical condition,”
and did that condition prevent him from coming to work.

After considering dictionary definitions in the context of defining a “medical condition”, the
arbitrator stated:

On balance, given the events that led to the RTWA, I think it is fair to say that in using
the term “medical condition” the parties had in mind some physical or mental
condition, whether internal or external in origin, that in [the] ordinary course could be
expected to interfere with the [employee’s] ability to show up for work when scheduled.
In my opinion insomnia or diarrhea, either alone or in combination, could be considered
“medical conditions” within the meaning of the term as used in the RTWA.

This brings us to the second question, the answer to which is a little more difficult. While
the onus of establishing just cause for discipline lies on the Employer, the onus of
establishing that the [employee] was absent for a valid medical condition lies with
the [employee]. I say this because it is clear that he was absent on [the date in question.]
If he could not establish the existence of a valid medical condition he would be taken to
have breached [the applicable clause] of the RTWA, thereby entitling the Employer to
terminate him for just cause.

The termination was sustained on the basis of the employee’s failure to report to work.
The arbitrator commented that while termination would not generally be considered to be
appropriate for a “failure to report to work,” the employer’s decision to terminate in the
particular circumstances of this case was reasonable.

* Conduct Inconsistent With an Illness (Medical Leave, Abuse of)

An arbitrator upheld an unpaid suspension (for abuse of sick leave) where the employee had
submitted an illness claim for the same period for which her holiday request had been
denied. The employee’s medical note was cursory, and she refused her employer’s offer to be
examined by an independent physician to verify her claim of illness. The arbitrator stated that the
question was not the type of information that the employer was entitled to require, but rather,
whether the employer was entitled to discipline the employee for abuse of sick leave. Neither the
employee nor her doctor testified, and the arbitrator found that employee’s assertions in
correspondence with her employer “were not made under oath or subject to cross-
examination, such that they [were] not entitled to be given any weight as a rebuttal to the
circumstantial evidence presented by the Employer ...” Halifax Herald (2012), 217 L.A.C.
(4th) 222 (Kydd)
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In Toronto Community Housing Corporation, 2012 CanLIl 85556 (ON LA) (Snow), the
employee, who was absent from work as a result of a workplace injury, was dismissed for
dishonesty regarding his medical condition. The termination, which was based primarily on
surveillance evidence, was upheld by the arbitrator.

In Aviscar Inc., 2012 CanLII 22238 (ON LA) (Chauvin), the employee failed to return to work
after the expiration of a three-week benefit claim. When management discovered that such
was the case, it attempted to advise the employee that he must return to work, or if he alleged that
he remained ill, he must provide a doctor’s note to justify that claim.

Following several unsuccessful attempts to have the employee respond, the employer then
terminated his employment.

The collective agreement provided that seniority would be considered broken where “... the
employee fails to return to work on the completion of an authorized leave of absence unless such
failure is due to provable sickness or reason satisfactory to the Company” or “is absent for three
(3) consecutive days without notifying the Company of his/her absence.”

The arbitrator concluded that the employee “intentionally failed to return the phone calls to
[his shift manager]|, and rather intentionally avoided having to talk to anyone at the
Employer by leaving messages only on the garage line, at a time when he knew that no
supervisor would be present to answer the phone, so that he could leave only a cursory message
that would go unchallenged by any supervisor.”

The arbitrator found that the employee was in violation of the reporting clause in the collective
agreement. In addition, the employee’s “intentional and deliberate course of conduct, in the
manner in which he failed to return [his shift manager’s] phone calls and his failure to
comply with [his] instructions to provide information and a doctor’s note, also amounts to a
pattern of repeated insubordination ...”

The termination was upheld.

In Mosaic Potash Colonsay ULC, 2014 CanLII 23963 (AB GAA) (Hood), the employee was
terminated for alleged misuse of sick leave. After having been denied vacation leave, he
obtained a medical note “and took sick leave for effectively the same time as the denied
vacation leave.” The arbitrator concluded that the employee’s conduct, in performing landscape
work while ill, was not inconsistent with his illness, and he was reinstated with all lost wages and
benefits. This decision is conidered in greater detail in section 17:200 of this Supplement.

In Calgary (City), 2014 CanLII 17224 (AB GAA) (Casey), the employee and his wife owned a
portable gelato cart. The employee had recently commenced a two month medical leave. The
employer had cautioned him that he could not be working elsewhere while on medical leave.
On the day in question, a fellow employee had observed him working the cart at a neighbouring
Farmers’ Market. His employment was terminated.

The terminated employee testified that the business was operated primarily by his wife, with him
helping out on his off-days. On the day in question, he had been phoned by the young employee
who was working the cart that day. He was advised that the employee was running short of
change. He testified that he delivered change to the cart and that he remained in attendance while
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the employee went to the bathroom. He was in attendance for approximately 20 minutes. His
evidence was corroborated by the employee who was tending the cart.

In accepting that evidence over that of the “reporting” employee, the arbitrator noted that such
employee had clearly been mistaken when she “observed” that the terminated employee’s truck
and trailer had been at the Market for an extended period of time. Her “erroneous conclusions
about the truck and trailer may very well have affected the accuracy of her memory of how long
she actually observed the [terminated employee] at the Farmers’ Market. [If she] could be
mistaken about the truck and trailer, she could be mistaken with respect to her other testimony on
whether she observed the [terminated employee] serving gelato and how long [he] was at the
Farmer’s Market.”

Nevertheless, the arbitrator found that by delivering the change and relieving the employee to
take a bathroom break, the terminated employee was performing work for the gelato business. He
stated:

The fact that the duration and scope of the work was limited is germane to determining
the appropriate penalty but does not change the conclusion that the [employee] did in fact
perform work for the gelato business on [that day].

There was no dispute that the employee was suffering from a major medical condition that
rendered him unable to work. The arbitrator concluded that “there was no just cause for
termination”, but in accordance with the earlier agreement of the parties, he referred the matter
back to them to attempt to resolve the matter of remedy. They were directed to bring the matter
back if they could not agree.

See also Telus Communications Inc., 2013 ABQB 355 (CanLIl) (Alta. Q.B.), where the employee
had been denied a one day leave of absence to play in a slo-pitch tournament. He then texted
his employer on the day of the tournament to say that he could not make it in due to unforeseen
circumstances. The employee’s manager attended at the tournament and observed the employee
pitching. When confronted the next day, the employee stated that he had diarrhea and that he had
gone to the tournament but not played. When confronted with the manager’s observations, the
employee stated that he had been pitching but not batting.

In quashing the award, the Court stated that the arbitrator had erred when he concluded that the
employee’s account of his illness was plausible. In reaching his conclusion, the arbitrator stated
that the employer “had no evidence that [the employee] had not been sick during the night and
early morning or did not have to use the washroom at the ball park ...” The Court stated that “the
arbitrator’s approach to determining the question of the [employee’s] illness was unreasonable. In
essence, the Arbitrator required the Employer to prove a negative, namely that the
[employee] was not sick. This places an unreasonable burden on the [Employer].”

In Air Canada, 2014 CanLII 31061 (ON LA) (Hayes), the employee had advised the employer
that she was unavailable for work due to illness. At the same time, she was working for another
employer and was also believed to have travelled on a two week cruise for which leave had
been denied. The employer repeatedly requested medical information to justify the employee’s
prolonged absence but such information was not forthcoming.

Despite the employee’s continuing denials, the union conceded at the hearing that the employee
had indeed gone on the cruise.
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In upholding the employee’s pending termination, the arbitrator commented that:

... if there is any conceivable medical justification for [the employee] taking the cruise
while claiming inability to work, none was provided ... If there is any possible medical
explanation for her prolonged deceit, none was even suggested. Nor has there been any
medical explanation as to how it is that the [employee] may work full time for someone
else but not at all for Air Canada. All we have are the [employee’s] assertions, [an
employee] who, unfortunately, has shown that she lacks credibility.

In Providence Continuing Care Centre, 2015 CanLII 73550 (ON LA) (Jesin), the employee had
been terminated for having abused sick leave in that he was working for another employer
while absent from work and receiving sick leave benefits.

The employee contended that his absence from work was due to situational stress and that while
he could not work for his employer, he was able to continue working elsewhere.

The reintroduction of workplace audits appeared to precipitate the termination. They revealed that
while other workers were all able to achieve the required 85% standard of task completion, the
employee’s performance was assessed at the 75% level. A process of monitoring the employee
was implemented, with this leading to a further deterioration in his performance. The employee
was stressed, partly because of taking on additional part-time work. He took sick leave for an
eighteen day period, reportedly because he had undergone a difficult tooth extraction. Following
his return, he worked, unsatisfactorily, for four weeks. After receiving further feedback, the
employee left work on the basis that he was being harassed and was unable to work. The
occupational health nurse concurred in his leaving.

Following a further discussion with the employer, the employee presented a medical note
advising that he was suffering from acute situational anxiety and was totally disabled from
work. His claim for disability benefits was approved on the basis of that note.

It was reported, approximately 1 2 months later, that the employee had been seen working
elsewhere. Surveillance was initiated, and the employer subsequently terminated the employee
after confirming that the employee was working elsewhere.

At the hearing, the employee’s doctor maintained his earlier opinion that the employee was
disabled from working for his primary employer. The doctor did so even after being advised, and
acknowledging, that he did not know that the employee had been working elsewhere when he
arrived at that conclusion.

The arbitrator stated that the employee’s fraudulent claim of sick leave and benefits put the
“credibility of the [employee’s] explanation of the events surrounding his claim of situational
stress into question,” and that his doctor’s failure to reconsider his earlier opinion “must be
considered in light of [the doctor’s] candidly stated position that he was acting as an advocate for
his patients ...”

Although the Employer was required to accommodate the employee’s disability to the point of

undue hardship, it was not required to accommodate his overloaded work schedule by paying sick
leave benefits while the employee worked at another job.
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The termination was upheld on the basis that the employee had committed a serious breach of
trust and an abuse of sick leave.

In Gerdau Ameristeel - Whitby, 2016 CanLIl 16550 (ON LA) (Jesin), an employee of 10 years
was terminated for having misrepresented the extent of his disability along with his medical
restrictions. He requested and was provided with modified work that the employer later
concluded had not been warranted.

The employee had suffered a workplace injury to his right arm. His injury was diagnosed as
“tennis elbow.” He was prescribed anti-inflammatory treatment and his doctor provided a
functional abilities form (FAF) that set forth a number of restrictions, primarily in terms of lifting
of weight (5 kilograms), lifting above shoulder height and repetitive twisting or bending of the
elbow.

Complaints eventually came forward from other employees that the employee was seen
performing tasks beyond his restrictions outside the workplace. A firm was then retained to
conduct surveillance. The resultant video led the employer to conclude that such was the
case. The arbitrator stated that the employer had the right to conduct the surveillance, for it
was all conducted in public places. The arbitrator however expressed his concern that a small
portion of the video inappropriately focused on the employee’s wife.

The employee was confronted and was advised that he was being suspended pending further
investigation. The next day the employee brought in a revised FAF from his doctor that stated
that he was fit for full duties as of a date that was two weeks earlier. That conflicted with a FAF
that his doctor had provided some two weeks prior to that date, in which the doctor advised that
he would be functioning under restrictions for a period of six weeks.

The arbitrator concluded that the claim that the employee had fraudulently exaggerated his
injury and his need for accommodation had not been made out. “The medical evidence is that
tennis elbow is a difficult condition that is exacerbated by repetitive twisting and lifting. The
evidences also establish[es] that although the pain associated with tennis elbow may be alleviated,
it is a condition that can recur over a prolonged period of time, especially with a continuation of
repetitive physical activity such as lifting and twisting.”

Nevertheless, the surveillance video established that the employee performed activities and
moved objects that were beyond the restrictions set out in his modified work plan. The
arbitrator commented that those restrictions had been established by the employee’s doctor,
and even though the employee was feeling better, he should not have been performing such
work without clearance from his doctor. The activities performed “were also in breach of
the [employee’s] duty to avoid risk of reinjury.” The arbitrator stated that he would have
imposed a one week suspension for such conduct.

In addition, the employee was less than candid once his activities were discovered by his
employer. He was dishonest about the true scope of his activity. The arbitrator distinguished
this case from others where the dishonesty was designed to perpetrate a fraudulent claim of
injury or illness. Here the claim was legitimate, and consequently, the employee’s actions
did not justify termination.

The arbitrator reviewed the case law and concluded that this was not a case where damages
should be awarded in lieu of reinstatement. He reinstated the employee with what was effectively
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a six month suspension. The employee was to provide a current FAF setting forth the nature of
any restrictions that remained.

The employee’s claim for punitive damages was dismissed. In doing so, the arbitrator stated that
the awarding of punitive damages would be incompatible with the continued employment
relationship.

In York University, 2017 CanLII 39857 (ON LA) (Gedalof), the employee, a university professor,
was terminated after having submitted over 100 fraudulent benefit claims, most of which were for
physiotherapy and massage therapy. Approximately $6,000 in fraudulent claims were paid out
before the university’s benefits administrator discovered the employee’s wrongdoing. The
employee subsequently took full responsibility for her actions, which she attributed to anxiety and
panic attacks arising from her personal circumstances. The union conceded that the employee did
not have a claim under the Code.

Both parties filed medical reports from separate psychiatrists, and they agreed that the arbitrator
could rely on the reports without calling the psychiatrists to testify.

The question for the arbitrator was the appropriateness of the penalty. He relied on the analysis
and factors set forth by arbitrator Arthurs in Canadian Broadcasting Corp., 1979 CarswellNat
1023, 23 L.A.C. (2d) 227, stating that the decision provided a useful framework for assessing the
appropriate penalty in breach of trust cases such as this. He concluded that while the employee
had an excellent record and that the cost to her of discharge was undoubtedly heavy, there was
an ongoing concern with respect to her reliability as an employee in a highly trust-
dependent position. The termination was upheld.

In Calgary Laboratory Services, 2018 CanLII 37190 (AB GAA) (Moreau), a 19 year employee
was terminated for having submitted 76 false claims for massage therapy treatments over a
period of 22 months. The amount paid to the employee by the benefits carrier totaled $6,188.

The termination was upheld, with the arbitrator stating that what distinguished this case
from others where employees were reinstated for similar offences was the fact that here the
employee had not made an early admission of guilt, and that,coupled with her evasive
testimony during the arbitration, reinforced the employer’s view that the trust relationship
was incapable of repair.

In Suncor Energy Inc., 2018 CanLII 12195 (AB GAA) (Price), the employee was terminated
for having been improperly absent for eight calendar days; for having been repeatedly
dishonest during the employer’s investigation of his absence; and for having fraudulently
applied for sick leave during this period.

The grievance was upheld, with the arbitrator concluding that the employee “did not give just
cause for for any form of discipline arising out of the events in this case, based on the Employer’s

grounds for the termination of repeated dishonesty and fraudulently applying for sick leave.”

The employee was to be reinstated, with the arbitrator retaining jurisdiction with respect to lost
wages and benefits should the parties be unable to agree.

The issue of fraudulent claims for sick leave benefits is also considered in section 17:201 of this
supplement.
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Chapter 3 Obtaining Credible Medical Information

3:200 Issues Regarding the Adequacy of Medical Assessments [See Page 34 of Manual]®

3 Issues Regarding the Adequacy of Medical Assessments

In Ontario (Liquor Control Board) (2011), 211 L.A.C. (4th) 197 (Brown), both parties had
retained their own medical expert. The union’s expert conducted five different psychological
tests. In making his diagnosis of dysthymic disorder and generalized anxiety disorder, the expert
testified that he relied in part on the Minnesota Multiphasic Personality Inventory 2. That test
produced both raw scores and computer-generated narrative. The evidence established that while
the expert’s report incorporated portions of the computer-generated narrative, the incorporated
portions had been shorn of passages that would reflect poorly on the employee’s motivation for
psychological change.

The employer’s expert, although not having interviewed the employee, concluded that the
employee probably suffered from an adjustment disorder at the relevant time. He opined that the
employee’s intent to deceive was not impaired by any mental disorder. It was his view that there
was no nexus between the dishonest behaviour and a psychiatric disorder. He concluded that the
employee most probably had “retained the capacity to understand the consequences of his actions
and to form the intent to act, including to deceive.”

The arbitrator commented that the union’s expert was less than objective when he adopted parts
of the interpretive report that were “cleansed ... of passages reflecting poorly on the grievor.” He
stated that he was concerned that a “similar lack of impartiality may have tainted his opinion that
the [employee] was impaired in his ability to process information and make sound decisions.”

See also Catalyst Paper Corporation, 2014 CanLIl 16666 (BC LA) (McEwen) discussed in
section 6:301, where the opinion of the employee’s doctor was discounted on the basis that the
doctor was playing an advocacy role.

In Teranet Inc., 2014 CanLII 21572 (ON LA) (Shime), the arbitrator found that the testimony of
the employee’s physician was unreliable because he had exceeded his medical role and had
gone beyond “mere advocacy.” ... His conduct lacked “... that quality of independence that one
usually finds from one someone exercising professional judgment [in that] he shifted from a
medical professional to patient’s advocate and tailored his conduct and testimony in such a
manner that his medical assessment and testimony concerning the [employee] is not credible. I
find that the medical evidence does not support the claims made by the [employee] both as to her
fitness and her post discharge medical condition. The medical evidence for the reasons stated is
lacking in professional judgment and independence and is unreliable.”

In Toronto (City), 2014 CanLIl 52166 (ON LA) (Luborsky), the arbitrator commented that the
physician’s adopted role as advocate contributed to some of the delay in effecting an
accommodation. He stated that the employee’s primary physician was more an advocate for
the employee’s “wants” than an objective reporter of her “needs”:

A physician who exhibits tendencies towards advocating instead of offering a detached

medical evaluation misconceives his or her proper role on behalf of the disabled
employee in the kind of multi-party inquiry contemplated by Re Central Okanagan
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School District No. 23 ... When the physician becomes an advocate, the employee’s
“wants” tend to drive the “needs” ...[That] risks undermining the credibility of the
medical evaluation, which is an essential first step in the search for a reasonable
accommodation of the disabled employee.
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